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DEAR MR. MINISTER: 


Pursuant to section 17 of the Tax Review Board Act, 19 Eliz. II, chapter 
11, I hereby report to you on the activities of the Tax Review Board for the 
calendar year ended December 31, 1972. 


Although it covers the first full year of operation, this is the Second Annual 
Report of the Board. 


Yours respectfully, 
K. A. FLANIGAN, 


Afplog 


eee ., 
Chairman 


Tax Review Board 


Second Annual Report 


This second annual report of the Tax Review Board 
is submitted in accordance with s. 17 of the Tax 
Review Board Act, which stipulates that the Board 
shall, within three months after the termination of each 
year, transmit to the Minister of Justice a statement 
relating to the activities of the Board for that year. The 
Board operates on a calendar year basis for appeal 
purposes and therefore this report covers the calendar 
year: 1972; 


The Board came into being on the 15th day of 
December, 1971, when, by proclamation, the Tax 
Review Board Act came into force, and therefore I am 
now reporting to you on the first full year of its opera- 
tion, because no hearings were held in the calendar 
year 1971. 


The Board is a permanent board, and its duties are 
to hear and dispose of appeals on matters arising under 
the Income Tax Act, the Canada Pension Plan, the 
Estate Tax Act, and any other Act of the Parliament of 
Canada wherein provision is made for an appeal to this 
Board. Although the Estate Tax Act has now been re- 
pealed, cases may still arise under that Act as it existed 
to the end of 1971. 


The Tax Review Board replaced the Tax Appeal 
Board, which, when it came into existence in 1949, was 
originally known as the Income Tax Appeal Board and 
was administered by the Minister of National Revenue, 
having been constituted under the provisions of Divi- 
sion I of the Income Tax Act, 1948, c. 52, to which 
various amendments have been made over the years. 
The members of that Board were appointed for a term 
of years not to exceed ten, subject to reappointment if 
not disqualified by age, and were required to provide 
written reasons for judgment for each and every appeal 
heard by them. The Tax Appeal Board was also gov- 


erned by provisions by which the members could sit 
en banc or as single members. 


The Tax Review Board was constituted to include 
not less than three nor more than seven members in all, 
to be appointed by the Governor in Council to hold 
office during good behaviour and to be removed only 
for cause at any time by the Governor in Council upon 
address of the Senate and the House of Commons. 
Otherwise the members cease to hold office on attain- 
ing the age of seventy years. 


The concept behind the Act was to create an inde- 
pendent tribunal where a taxpayer could have his 
grievance determined with a minimum of cost and a 
maximum of expediency on an informal basis and where 
the Board was not bound by the technical rules of evi- 
dence. To assist in accomplishing this objective, the Act 
provides that the Board shall not be required to give 
written reasons for its decisions except where the Board 
deems it to be in the public interest (s. 10(3)). This, 
of course, does not mean that reasons are not given for 
the decision reached in each and every appeal that 
comes before the Board for trial, but simply means that 
the Board is now able to function in the same way as 
any trial court in the land, that is to say, the presiding 
member is in a position to render judgment at the con- 
clusion of the hearing of the appeal or, if he feels that 
it requires further consideration on his part, has the 
option of reserving his judgment and delivering it at the 
earliest possible moment. This does not mean that, as 
was the practice under the Tax Appeal Board, the 
member shall order a transcript of the evidence and 
argument, and, after it is received, reconsider the case, 
but rather that, as is the case in trial courts, he shall 
review his notes made during the course of the hearing, 
consider the exhibits filed, and render his judgment with 


much less delay than was the case previously. This 
places the members of the Board in a position to hear 
and resolve many more appeals and dispose of them 
much more rapidly than was the case under the Tax 
Appeal Board. 

Upon my appointment as Chairman, I merely inher- 
ited the staff of the former Tax Appeal Board, and was 
given a copy of the Act and complete freedom to set 
up and operate the new Board as I saw fit. Therefore 
the responsibility for any failure must rest with me as 
Chairman and not with any department of government. 


COMPOSITION OF BOARD 


The Tax Review Board presently consists of a Chair- 
man, an Assistant Chairman, and three full-time mem- 
bers. The independence of the Board is ensured by the 
fact, as I have stated earlier, that the members hold 
office during good behaviour and no restrictions have 
been placed on the Board with regard to the manner in 
which it is to hear or dispose of appeals. In so far as 
the carrying out of its duties is concerned, the Tax 
Review Board has the same authority over its own 
operations as has the Federal Court of Canada or the 
Supreme Court of Canada. The only requirement for 
an accounting of any sort is the obligation to submit 
an annual report, through your honourable office, to the 
members of Parliament. In addition, the Board may 
call on the Department of Justice for services in carry- 
ing out the administration of the Board whenever the 
Board deems it necessary to do so, and I might say at 
this point that whenever such service or assistance has 
been requested of your department it has been prompt- 
ly and courteously extended. However, in matters of 
policy under the Act and in the carrying out of our 
duties, we are completely independent, and no attempt 
to infringe upon that independence has ever been sug- 
gested by, or could be inferred from, the actions of any 
department of the government. 


I, Keith A. Flanigan, am the first chairman of the 
Tax Review Board and, at the time of my appointment 
to that office, was a judge of the County and District 
Courts of the County and Districts of Ontario. 

The Assistant Chairman is the Honourable Louis- 
Joseph Lucien Cardin, P.C., Q.C., B.A., LL.B., who, 
at the time of his appointment to the Board on April 
27, 1972, was a member of the Immigration Appeal 
Board and is a former Minister of Justice and Attorney- 
General of Canada. 


The first full-time members, in addition to the Chair- 
man and Assistant Chairman are: 


Alfred John Frost, F.C.A., Barrister-at-Law, who 
was a member of the Tax Appeal Board from March 


1971 and was appointed to the Tax Review Board in 
March of 1972; 


Roland St-Onge, O.C., B.A., B. Phil., LL.L, who 
was a member of the Tax Appeal Board from 1962 
until his full-time appointment to the Tax Review 
Board in 1972; and 


Alexander W. Prociuk, Q.C., B.A., LL.B., who was 
appointed to the Tax Review Board on June 1, 1972, 
at which time he was a practising member of the Bar 
of the Province of Saskatchewan. 


That, at the present time, is the make-up of the Tax 
Review Board, which thus consists of two members 
from the Province of Quebec, two from Ontario, and 
one from Saskatchewan, with two vacancies. 


PROCEEDINGS OF THE BOARD DURING 1972 


Upon assuming the office of Chairman and reviewing 
the outstanding appeals at that time, which numbered 
approximately 1400, I decided that it was necessary to 
set up a series of hearings across the country on an 
organized basis which would allow taxpayers and their 
representatives an opportunity to know, well in ad- 
vance, when and where the Board would be sitting. It 
was also quite apparent that a large segment of the 
backlog of cases was concentrated in Western Canada, 
and that a substantial number of hearings would have 
to be held in that area of the country as soon as pos- 
sible. My first task, then, was to consider the backlog 
of cases and to map out a schedule of hearings which 
would encompass the areas of greatest need. These 
areas, of course, were Vancouver, Edmonton, Calgary, 
Toronto and Montreal. 


From January until June J had only three members 
available to preside at sittings, because Mr. Weldon, 
whose term of appointment was due to expire in March, 
had 67 appeals in which he had reserved judgment, 
and it was impossible to assign any new work to him 
until he was able to write his reasons for judgment and 
thus dispose of those files. At the expiry of his term of 
office, he was not appointed to the Tax Review Board, 
and at that time he still had 44 files on hand for disposal 
involving 27 individual taxpayers whose appeals had 
been heard but in which judgment had not been 
rendered. We therefore gave each of these appellants a 
choice of three alternatives, to which the respondent 
was invited to concur, namely, to have the case decided 


by a member of the Tax Review Board on the basis of 
the transcript of the evidence and the arguments of 
counsel at the hearing before Mr. Weldon; to have the 
case re-argued, with the evidence included in the 
original transcript accepted as the evidence on which 
the re-argument would be based; or to have the case 
reheard in its entirety. 


At the end of 1972, all but eleven of these cases had 
been disposed of in this way. Only two taxpayers at first 
refused to make a choice, but they subsequently recon- 
sidered their position and at the time of writing only 
seven of Mr. Weldon’s outstanding judgments remain 
to be determined, and provision has been made for 
dealing with these as soon as possible. 

In view of this situation, it was therefore necessary 
to utilize the three available members to preside at 
hearings in the major centres of Vancouver, Toronto 
and Montreal, and in January of 1972 I prepared, 
issued and had published a list providing for 45 weeks 
of sittings in the locations that I deemed to require 
immediate attention. Attached as Appendix “A” to this 
report is the schedule of hearings for the period from 
January to July 1972. 

In May of 1972, I prepared and had issued and pub- 
lished a list of hearings for the period from September 
to the end of 1972, in which the Board concentrated 
the majority of its hearings in Western Canada, Toronto 
and Montreal. From the beginning of September on, I 
had available for active duty five members, and these 
members sat from coast to coast between Labour Day 
and December 15, 1972. Attached to this report as 
Appendix “B” is the scheduled list of sittings for that 
period from September to December 1972. 

This system allowed the taxpayer or his representa- 
tive to know, some months in advance, when and where 
hearings were going to be held, so that they could en- 
sure that their cases would be ready for hearing at that 
time, and, in addition, notices of hearing were sent at 
least fifteen days before the opening date of the sittings, 
advising those taxpayers whose appeals were on the 
list that they would be heard during the sittings com- 
mencing on the day indicated in their notice of hearing. 
In other words, where there were several hundred cases 
awaiting hearing in a particular locality, it was neces- 
sary to limit the number of appeals to be heard at any 
one sittings so that taxpayers or their representatives 
would not be inconvenienced by preparing their appeal 
for hearing and then finding that there were so many 
appeals on the list that their particular case could not 
be reached. We have endeavoured to list for each sit- 
tings only enough to occupy the full term of the sittings 
with the assurance that all cases included on the list 
will be heard if they are ready to proceed. 


In this way, the Board was able to schedule 83 weeks 
of hearings for the calendar year 1972, and, of course, 
more would have been scheduled had the present com- 
plement of five members been available for duty earlier 
than was in fact the case. Moreover, in order to give 
newly-appointed members time to complete their pri- 
vate business affairs before reporting for duty, there 
was the usual time lag between the appointment of 
members and the actual assumption of their duties. 


BACKLOG 


In my report of last year, I estimated that within 
eighteen to twenty-four months we would have the 
backlog disposed of and would be able to deal with 
appeals on a current basis. My interpretation of “deal- 
ing with appeals on a current basis” is: to be in a posi- 
tion to ensure that an appeal will be heard or a hearing 


date for an appeal set within six months of its being 
filed. 


Due to the concentrated efforts of my members in 
the fall of 1972, we are now able to say that we do not 
have a backlog that cannot be dealt with on a current 
basis. By that I mean that any person wishing to have 
a case heard at any particular sittings may now arrange 
to do so. As an example I would advise that, in Octo- 
ber of 1972, at the city of Edmonton, which was one 
of the locations where there was a heavy backlog of 
cases a year ago, we were able to hear and dispose of 
appeals that had been filed in August of 1972. In other 
words, these cases were heard within two months of 
their being filed. It was also necessary for us to cancel 
a 2-week sittings scheduled for Calgary in December of 
1972 and replace it with a sittings in Vancouver, be- 
cause we no longer had enough cases left in Calgary to 
justify the holding of a sittings there at that time. 


SPECIAL SITTINGS 


We have advised the members of the Bar and of the 
Institute of Chartered Accountants that, in addition to 
holding the regular sittings listed and published, we are 
prepared to hear cases at special fixed dates where the 
cases are likely to consume more than two or three 
days. This enables us to dispose of many more cases at 
the regular sittings rather than having a two-week 
sittings disrupted by an extraordinarily long case with 
resulting inconvenience to other parties on that list 
who may have spent valuable time preparing their cases 
only to discover there is not enough time for them to be 
heard. 


Requests for such hearings have been received and 
the hearings have been held, and the Minister of Na- 
tional Revenue has indicated a desire to take advantage 
of this procedure in order to present test cases to the 
Board where the outcome of a particular appeal will 
determine the disposition of a number of others involv- 
ing the same principle. 


CENTRALIZATION 


I might also add at this point that the decision of 
Parliament to constitute the Board as a central tribunal 
with headquarters in the National Capital Region rather 
than as a regional board has, in my experience, been 
vindicated by the satisfaction expressed by those ap- 
pearing before the Board from coast to coast in Canada. 
With the introduction of simultaneous translation in 
Montreal, I have been able to ensure that no particular 
member appears too often in any location across the 
country. The weakness in having regional members 
would be, of course, that, under the new security of 
tenure of the members, any given region would be 
blessed with the same member as its hearing officer for 
a considerable period of years and, according to those 
with whom I have discussed the operation of the Board 
and who are practitioners before the Board, this would 
be an intolerable situation if it continued year after 
year for a long period of time. In other words, I sup- 
pose that, from a practical point of view, they are sug- 
gesting that, under a system whereby various members 
appear at the various sittings in any given locale, a 
more national approach and a more equitable and uni- 
form application of the law is attainable than would be 
the case under purely regional or parochial arrange- 
ments. 


STATISTICS 


It is not my desire that the activities of the Board 
should be resolved into a “numbers game” as to how 
many persons have succeeded in whole or in part be- 
fore the Board in any given year. However, some 
adverse publicity circulated in newspapers in Ontario 
(and probably throughout the country) in the month 
of January 1973 has caused some concern. The figures 
quoted in the report were completely inaccurate, were 
unfounded in fact, and were in some cases from 100% 
to 200% off target. I therefore feel it necessary to 
bring forth in this report some figures and statistics for 
the year 1972, but with the following caution: it is the 


philosophy of this Board that it is equally important 
that persons who are liable for tax should pay tax as it 
is that those who are not liable for tax should not pay 
tax. In other words, we do not wish to base our think- 
ing on a question of how many wins or how many 
losses either taxpayers or the Minister of National Rev- 
enue may have sustained in any given period of time. 
To have any other philosophy would, in my view, be 
not only an improper approach for any quasi-judicial 
or judicial body to take, but would work an undue 
hardship on the rest of the taxpayers of this country 
who, of necessity, are called upon to make up any 
deficit which results from the return of revenues to 
taxpayers who succeed in appeal proceedings. Our func- 
tion is simply to determine whether or not any indi- 
vidual taxpayer, be he a private citizen or a body 
corporate, has been properly assessed pursuant to the 
provisions of the taxing statute applicable to the assess- 
ment at issue. 


With this consideration in mind, and keeping in mind 
also that appeals are allowed to be launched for more 
than one year in a single notice of appeal or may be 
launched in individual notices of appeal if the taxpayer 
so chooses, the number of appeals that are received by 
the Board does not necessarily indicate the number of 
hearings that may be required to dispose of them. 
Therefore, when I tell you that the number of appeals 
on hand to be dealt with by the Tax Review Board in 
the year 1972 amounted to 2634, I do not imply (nor 
do I wish to imply) that this means that there were 
2634 cases to be tried or hearings to be held. There- 
fore, if I say that, in the year 1972, with three mem- 
bers hearing cases from January to June and five mem- 
bers from September to December, the Board disposed 
of 1128 appeals, I do not infer or state that we tried 
1128 separate cases or appeals. In fact, the Board 
delivered 811 judgments in 1972, of which 489 were 
dismissed, 221 were allowed and 101 were allowed in 
part, the percentage of these 811 cases in which the 
appeal was allowed in whole or in part being 39.7%. 
Included are 138 judgments rendered to resolve 
appeals heard by members of the former Tax Appeal 
Board in 1971 and prior years, so that the total number 
of cases disposed of and finally completed in 1972 
amounted to 1286. This figure included 233 withdraw- 
als, 242 consents to judgment in some degree in favour 
of the taxpayer, and the 811 issued judgments already 
referred to, and the percentage of these 1286 completed 
Cases in which the appellant was successful either in 
whole or in part amounted to 43.85%. The Board also 
dealt with 21 applications for extensions of time for 
filing notices of appeal or notices of objection under the 
recent provisions of the Income Tax Act. 


These figures may or may not be impressive to any- 
one reading them, but to me they do not convey the 
significant contribution of the Board to the problem of 
tax appeals in the year 1972. I prefer to look at the 
actual number of trials or hearings held by the mem- 
bers in the year 1972, and I think that this gives a 
clearer picture of the amount of work that was accom- 
plished by the members during that period. Again 
keeping in mind that it was only from Labour Day on 
that we had five members available to hear appeals, 
you will appreciate the significance of the fact that 441 
separate hearings were completed, and will appreciate 
more readily the effectiveness of the new system over 
the old. 


I think anyone familiar with the court system in Can- 
ada understands that the appeals that we hear are in 
the form of non-jury trials, and to complete this many 
trials or hearings in one year in addition to travelling 
from coast to coast to do so is, in my view, a major 
achievement on the part of the members concerned. To 
give a further example, I refer to my own experience 
between Labour Day and my last sittings in December 
—and I know that all the members travelled a com- 
parable distance in that period of time—when I record 
that I personally travelled in excess of 20,000 miles 
during that four-month period and held hearings from 
Newfoundland to Victoria and back through Edmon- 
ton, Regina, Toronto and Montreal. 


I must say again that I think that this number of 
trials is a substantial one when you consider the num- 
ber of sittings held in 21 different locations across Can- 
ada, the travel time involved, the advance preparation 
required of each member before he left for the sittings, 
and the work involved in preparing, drafting and deliv- 
ering his judgments from the Bench or on his return to 
Ottawa. 


When I assumed the chairmanship of this Board, 
there were reserve judgments in approximately 225 
cases. At the end of 1972, the Tax Review Board had 
a total of ten cases still under reserve and not yet 
rendered by its members. In addition, the judgments in 
eleven of the cases heard by Mr. Weldon were still to 
be delivered, some of which have now been outstanding 
for some two or three years. 


Once more I repeat that this, in my view, is a vindi- 
cation of the change of procedure brought about by 
the provisions of the Tax Review Board Act, and the 
reception of the members of the Board at these hearings 
clearly indicates that the taxpayers, and also the pro- 
fessions, are greatly pleased with the change. By this I 
do not mean that they are necessarily happy with the 
judgments delivered, but they are happy that they are 


receiving judgments with such expediency and, so far as 
the Board is concerned, this is what I feel its func- 
tion was intended to be. It seems to me that a quick 
determination of a taxpayer’s problem is what he seeks 
when he comes to this Board, and it is this end that we 
seek to achieve. I firmly believe that justice delayed is 
justice denied in this forum just as much as in any court 
of law in the land. 


On the other hand, since the period of appeal to the 
Federal Court from our decisions is four months (120 
days), this does not allow me in this report to reach a 
final conclusion as to the percentage of appeals that 
will result from the numerous hearings held during 
1972. However, based on the cases heard to the end of 
July 1972, the ratio of appeals appears to be running 
in the neighbourhood of 12% to 15%, and may, be- 
cause of the greater number of appeals being heard, 
finally level off at about 17%, which is comparable to 
the percentage of appeals taken from decisions of our 
predecessor, the Tax Appeal Board. This indicates to 
me that the judgments, even though being delivered 
expeditiously and without unduly long periods of delay, 
are of comparable content to those delivered by the 
previous Board. 


LOCATIONS OF HEARINGS 


It is a long-established practice, that was instituted 
by the Tax Appeal Board, that the Board usually sits 
wherever District Taxation Offices are located. This 
began in 1949 when the Board was constituted as the 
Income Tax Appeal Board and has been followed right 
up to the date of writing. This practice was continued 
in 1972 in order that I might be better able to assess 
the merits of this system in the light of future commit- 
ments. 

One must consider several factors in determining the 
location of hearing sites for the Board. Last year we 
had permanent quarters in Toronto and Montreal, and 
during the year we acquired permanent quarters in 
Vancouver. In Toronto and Montreal the facilities are 
quite satisfactory, and in Vancouver we took over the 
quarters formerly occupied by the Federal Court of 
Canada, and these premises did not require any capital 
outlay for furniture or equipment and provide very 
satisfactory accommodation for the Board’s needs in 
that city. 

For other hearing sites, we are dependent upon the 
cooperation of the provinces to provide us with court 
space in various courthouses across the country. We 
have had excellent cooperation from the County Court 


Judges in the Province of Ontario, from the Court of 
Appeal in British Columbia, who provide us with facil- 
ities in Victoria, and from the High Courts of the other 
provinces. However, it is an accepted fact that court- 
room space is at a premium in all parts of the country, 
and particularly in the Province of Ontario. In that 
province, by following the old system of sitting in all 
towns and cities where a District Taxation Office is 
located, we have run into considerable difficulty in 
obtaining appropriate space for our hearings. In places 
such as St. Catharines, Windsor, London, Kitchener, 
Hamilton and Sudbury, space has been available only 
through the direct cooperation of the local County 
Court judges, who have sometimes accommodated us in 
their own chambers at the expense of their own con- 
venience, with resulting delay in carrying out their own 
functions. On the other hand, I cannot justify the sug- 
gestion that we should have permanent hearing quarters 
in each of these locations. 


We have also had good cooperation from the Citizen- 
ship Judges across the country, but unfortunately the 
type of room that they use for a hearing is not con- 
ducive to a proper hearing of Tax Review Board cases 
except in one or two localities. 


One of the paradoxes of the new system is that the 
taxpayers who are unrepresented by counsel and ap- 
pear on their own behalf are most appreciative of the 
informal manner in which the hearings are conducted 
but, strangely enough, are quite upset when the sur- 
roundings arc not in keeping with their idea of a proper 
judicial atmosphere—and, further, they also seem to 
expect some air of detachment on the part of the hear- 
ing member but deplore an air of aloofness. 


In order to facilitate hearings in locations where 
courtroom space was not available, I experimented by 
holding hearings in hotel salons, and this was much 
against my desire. However, I felt that it should be 
tried before being rejected out of hand. In two of the 
three instances in which it was attempted we had com- 
plaints from individuals who felt that the surroundings 
were not compatible with the dignity expected of a 
quasi-judicial hearing. The practice even led to one 
complaint, in writing, alleging that an unfair hearing 
had taken place because there was no flag and no pic- 
ture of Her Majesty the Queen in the make-shift court- 
room and further offering the opinion that a hotel is 
not the proper place to conduct such hearings. 


I am totally in agreement with those who have such 
feelings on the matter, because it is important, when 
one is dealing with individuals who are unrepre- 
sented, that every effort be made to satisfy them 
not only that justice is done but that it seem to be done. 


This is just as important in hearings before the Tax 
Review Board as it is before any court in the land, 
because the individual involved is concerned only with 
his particular problem, and if for any reason he leaves 
that hearing with the feeling that his case has not been 
taken seriously and that in some way he has not had a 
fair and impartial hearing, either because of the con- 
duct of the presiding member or because of the sur- 
roundings in which the hearing is held, then the Board 
is not fulfilling its function to the degree that I feel it 
should. 


Also to be considered is the fact that in the last 23 
years many shifts in the centres of population have 
taken place. Furthermore, transportation is now no 
longer a problem, and most people can either supply 
their own or, in the parts of Ontario that are of concern 
to me, find public transportation readily available to 
them. 


For this reason I propose to obtain a central hearing 
location in southwestern Ontario at London, if proper 
accommodation can be found there, to deal with ap- 
peals emanating from the District Taxation Offices at 
Windsor, London, St. Catharines, Hamilton and Kitch- 
ener. The inconvenience of having to travel a few extra 
miles in some instances will, I feel, be overcome and 
made to seem insignificant to the taxpayer if he knows 
that there is a permanent and proper hearing room 
there in which his case will be heard and that he will 
not have to move from one location to another during 
the course of the hearing because the original accom- 
modation ceases to be available after the commence- 
ment of the hearing, as has sometimes happened in the 
past. 


I cannot justify the suggestion of maintaining perma- 
nent quarters in Northern Ontario, and we will have to 
continue to rely on the courtesy and patience of the 
County Court Judges in Sudbury and Thunder Bay to 
provide us with hearing space. Similarly, we do not 
anticipate any great problem in Belleville and Kingston 
in Eastern Ontario, because the case load is light in 
these areas. 


Another problem area is the area of the Okanagan 
Valley in British Columbia, where the District Taxation 
Office is at Penticton, and where no court facilities have 
been available to us for the past year at least. Not only 
is it a question of lack of space at Penticton, but, from 
an examination of the notices of appeal and observation 
of the persons appearing, it seems to me that the town 
of Penticton is not the most convenient centre for resi- 
dents of the Okanagan Valley and that space should be 
sought in either Kamloops or Vernon, either of which 
would be more accessible to residents of the general 


population centres of that district. I therefore propose 
to try and obtain court facilities in a city other than 
Penticton for hearings dealing with the tax problems of 
residents of the Okanagan Valley Region. 


We are finding that now that hearings are held al- 
most monthly in Vancouver and are held monthly in 
Toronto and Montreal, a great many appellants are 
asking for a change of venue from other districts to 
those locations because they know that hearing space 
is available there and hearings are held on this regular 
basis. I anticipate that if permanent quarters are ob- 
tained in London or some other central Southwestern 
Ontario city the same result will follow, and persons 
who are closer to Toronto will ask that their cases be 
heard in Toronto and those who would find London 
more convenient as a hearing centre will ask that 
their cases be heard there. If we cannot locate at Lon- 
don and an alternative location is obtained, no doubt 
appellants will make a similar choice between that 
location and Toronto. 

I would point out that the permanent locations main- 
tained by us, when not required by the Board for its 
own use, are made available to other agencies of the 
Federal Government and, on occasion, have been made 
available to provincial authorities for prosecutions in- 
volving federal offences. In this way the facilities are 
utilized to the highest degree. 

Another example of a situation where I would con- 
sider a change desirable is the one existing in the Prov- 
ince of New Brunswick. It has been the practice to sit 
at Saint John, where the District Taxation Office is 
located. However, we have had complaints from tax- 
payers that this is an out-of-the-way location for many 
of them in view of the present population trends in that 
province, and therefore, if we are to be more responsive 
to the needs of the taxpayer, we should change the 
location, possibly to the provincial capital, Fredericton, 
which is more centrally located and more easily acces- 
sible to many residents than Saint John. Furthermore, 
when the Board was sitting at Saint John in July of 
1972, the weather conditions were so bad as to prevent 
aircraft from using the airport, and those who had 
planned to use air transport to attend the hearings had 
to be “bussed” from Fredericton to Saint John for the 
hearing. In addition, it was found that the majority of 
the cases on that particular list involved taxpayers from 
Fredericton and locations other than Saint John itself. 
On behalf of the Minister of National Revenue it may 
be contended that this would cause an inconvenience 
to his representatives and officials, but it seems to me 
that such inconvenience is more easily borne by the 
Minister of National Revenue and his department than 
by individual taxpayers. 


One is always open to the criticism that, by reason 
of these suggested changes, particularly in the Province 
of Ontario, taxpayers will be forced to travel an extra 
fifty or seventy-five miles, in some instances, to attend 
a hearing. In answer to that type of criticism, I would 
point out that in all other provinces, particularly the 
Western Provinces, appellants often have to travel con- 
siderably further than do the taxpayers of Ontario to 
have their appeals heard in cities where District Taxa- 
tion Offices are located at the present time. I would 
reiterate however that, with the improvements in public 
transportation and the prevalence of private transporta- 
tion, I am satisfied that no great hardship would be 
worked upon the taxpayers of Ontario and that, as 
stated earlier, the benefits of a permanent location in a 
central area of southwestern Ontario would far out- 
weigh any minor inconveniences. 


RULES OF PRACTICE 


Since the creation of the Board, I have been working 
in close cooperation with the Canadian Bar Association 
and with your department with a view to establishing 
rules of practice which would be compatible with the 
intent of the Tax Review Board Act. It is my wish that 
the rules should be as simple and as few as is practical. 
Several meetings have been held with the joint com- 
mittee representing the Bar Association and the Depart- 
ment of Justice, and great progress has been made 
along the lines desired. It is anticipated that a draft of 
the new rules will be ready for submission to the Gov- 
ernor in Council pursuant to the provisions of the Tax 
Review Board Act in the not-too-distant future. 


BUDGET 


The budget for the year 1972 was considerably in- 
creased over that of the Tax Appeal Board in previous 
years, particularly in respect of travel costs and the 
cost of paying court reporters for the large number of 
hearings held. It is anticipated that, when the Board 
has its full complement of seven members, these costs 
will continue to increase and, of course, the appoint- 
ment of new members will entail a corresponding in- 
crease in the staff of the Board in order to provide 
secretarial help and additional assistant registrars who 
must attend, with the members, at the hearings. You 
will see from comments which I shall make further on 
in this report that it is anticipated that the complement 
of the staff, which now stands at 34, will have to be 


increased to an estimated SO persons (including mem- 
bers) to handle the influx of work and to continue to 
maintain the degree of service that has been established 
over the past year—and, in fact, to improve on that 
service if and when the full complement of the Board 
is reached. 


HEADQUARTERS OF THE 
TAX REVIEW BOARD 


The headquarters of the Tax Review Board is 
located at 116 Lisgar Street in the City of Ottawa and 
is required to be in the National Capital Region by 
virtue of section 12 (1) of the Tax Review Board Act. 
In my report for 1971, I indicated that I had not yet 
had time to appraise the Board’s facilities or to deter- 
mine whether or not they were appropriate for present 
and future needs. To assist me in determining the direc- 
tion that the internal structure of the Board should 
take, I obtained the services of expert consultants from 
the Department of Supply and Services. In addition we 
took advantage of the good offices of the National 
Library to have our library examined by one of their 
employees and received recommendations as to the 
future needs and operation thereof. 


Further, I have determined that it is necessary now 
for the Board to set up within its own operation a re- 
search department to assist the members in researching 
law, particularly with the increased number of cases 
anticipated as a result of the Tax Reform legislation. 
It is obvious that, in a good many cases, this Board 
will be called upon to make the initial interpretation of 
many sections of the new Act. The number of sittings 
that we have scheduled and the limited amount of time 
available between sittings make it impossible for the 
members to take it upon themselves to conduct the 
research that will be necessary to enable them to make 
sound interpretations of the Tax Reform legislation. I 
therefore propose to establish a Research Division 
within the Tax Review Board, which will consist of a 
graduate lawyer, a chartered accountant and an assist- 
ant researcher. (See Appendices “C” and “D”.) Secre- 
tarial services and typing needs will be handled by the 
regular typing department. 

It is also apparent that we require, within the opera- 
tion of the Board, translators to translate the judgments 
of the Board, especially when written reasons are given. 
We have at the present time a bilingual coordinator and 
staff which was set up some time ago to implement the 
provisions of the Official Lang::ages Act. It is my belief, 
now that all the members and employees have em- 


barked upon their bilingual training, that it would be 
more appropriate to call upon the Department of Jus- 
tice for this service and to replace the Bilingual Co- 
ordinator’s staff with two translators from the Secretary 
of State’s department. 


In addition, the practice in the past year of having 
all members out conducting hearings at the same time 
has made it necessary, of course, for the Registrar and 
all his assistant registrars to be on the road at the same 
time. This is not conducive to maintaining the proper 
operation of the headquarters, since we do not have 
anyone of registrar status available to handle the Regis- 
trar’s work when all his assistant registrars are away 
from Ottawa. It is therefore my intention to increase 
the staff of registrars to a maximum of eight, that is, 
one registrar more than the full complement of mem- 
bers provided for under the Tax Review Board Act. 
This will allow for absences due to illness, and should 
cover the situation outlined above when all members 
are sitting during the same week, so that there will al- 
ways be a registrar or assistant registrar available to 
supervise the handling of the incoming appeals while 
the others are at sittings being carried on outside 
of Ottawa. 


All these additional steps, which are unquestionably 
necessary and are supported in the initial report of the 
management consultants, will require an increase in the 
staff of the Tax Review Board from the present 34 to 
49 or 50, including members. This, of course, will be 
done gradually during the course of the next twelve 
months. 


It is also apparent, from the consultants’ report, from 
the librarian’s report and from my own experience in 
observing the facilities with which the staff presently 
has to work, that our present accommodation is no 
longer sufficiently large to permit the proper carrying 
out of the Board’s function. With a view to correcting 
this situation at the earliest possible moment, I have 
instituted talks with representatives of the Department 
of Public Works for the purpose of outlining our needs 
and seeking their advice, in addition to the advice and 
experience of your department, in arriving at the type 
of space that can best accommodate our needs. 


The people from whom we have sought advice in this 
regard concur in my belief that the present quarters at 
116 Lisgar Street in the City of Ottawa are no longer 
adequate for the Board’s needs and that the operation 
of the Board on two separate floors is a most inefficient 
way of operating if we are to implement the recom- 
mendations of the consultants. 


These changes will, of course, increase our financial 
needs in future years. As I have stated earlier, the 


increase in 1972 was brought about by the large num- 
ber of hearings scheduled and the vast amount of 
travelling done by the members and registrars, as well 
as the court reporters, who must necessarily attend at 
each of these sittings. It must be understood that the 
Board does not maintain either offices or staff in any 
location other than Canada’s Capital, the rented prem- 
ises consisting only of the actual hearing rooms at 
Toronto, Vancouver and Montreal. 


One of the major expenses of the Board is the cost 
of court reporting, and with the assistance of your 
department we have been experimenting with mechan- 
ical means of reporting and have tried out several types 
of equipment. We hope to be able to install this method 
of reporting in our permanent quarters in the not-too- 
distant future. 


Another item that would have to be included in our 
space requirements is a hearing room for cases arising 
in the Ottawa Taxation District or which, for various 
reasons, are set down for hearing in Ottawa. No hear- 
ing room is presently available at our headquarters 
because it was necessary to utilize the space for other 
purposes. The Board is therefore in the unhappy posi- 
tion of not having a hearing room at its headquarters 
to meet the requirements of the Ottawa and Hull 
region. This must be remedied at the earliest possible 
moment. We would therefore propose the inclusion in 
any plans for new accommodation of a hearing room, 
a Board room and a library along the lines of those 
provided for the Immigration Appeal Board in its 
Ottawa headquarters. 


THE FULURE OF THE BOARD 


The past year has led me to the conviction that more 
and more appeals will be launched in the Tax Review 
Board because of the relatively short period of time 
within which an appellant can anticipate having his 
appeal heard and disposed of. I had the belief, on tak- 
ing office, that the appeals involving substantial amounts 
of tax would no longer come before this forum as the 
parties would prefer to proceed directly to the Federal 
Court, but this belief has not been borne out in prac- 
tice. The cases continue to flow in to the Tax Review 
Board, including not only appeals from small assess- 
ments of individual taxpayers but also those involving 
large corporate assessments, and there is no indication 
that the volume will diminish in the future. 

Undoubtedly the workload of the Board will also be 
increased by the fact that the new Act provides that 
references may be made to this Board or to the Federal 
Court for determination or interpretation of the appli- 


cation of sections of the new /ncome Tax Act in 
certain circumstances. 


It is for this reason, amongst others, that I am en- 
deavouring to clear up all cases under the old Act 
as soon as possible so that when the full force of the 
appeals under the new legislation reaches us, we will 
be able to handle it expeditiously, although perhaps 
not as quickly as we can handle present cases where 
the law has been well established by previous decisions 
of this Board, the Tax Appeal Board, and the Courts. I 
am supported in this belief by the fact that in the 
month of January 1973 we have received 152 appeals 
and, even allowing for the fact that there was an ac- 
cumulation over the Christmas holiday season, this in- 
dicates that the workload of the Board will continue at 


least at its present pace and will probably increase in 
volume as time goes on. 


CONCLUSION 


I believe the Board has achieved positive results in 
its first year of operation, and this is in no small part 
due to the cooperation received from all persons ap- 
pearing before the Tax Review Board in 1972. We 
have had the unqualified cooperation of the Canadian 
Bar Association, the Canadian Institute of Chartered 
Accountants and in fact of all the individuals who 
have appeared before the Board, whether taxpayers 
or counsel. 


In addition, a word of appreciation must go to the 
Tax Litigation Section of your department, who have 
cooperated in every respect in meeting the increased 
workload placed upon them by the accelerated number 
of hearings held by the Board in 1972. A particular 
burden was placed on the Vancouver, Toronto and 
Montreal Regional Offices because of the extremely 
high number of cases which they were called upon to 
handle during the sittings scheduled by the Board for 
the 1972 period. 

If there is one significant achievement of the Board 
to which I would point with pride, it is the success 
enjoyed by the Board in obtaining and retaining the 
whole-hearted cooperation of the above-mentioned 
groups. This co-operation was, | believe, in part due 
to their approval of the format of the new Board as 
prescribed by the Tax Review Board Act, in part by its 
removal from any connection with the Department of 
National Revenue, and in part by the manner in which 
the members displayed a willingness to do their utmost 
to assist in bringing so many cases to a definite con- 
clusion. 

I do not feel that we have yet reached the ultimate 


in our operation, and there have been complaints: some 
have been made directly to me, and no doubt 
there have been others which have not been brought 
directly to my attention. We are not labouring under 
the impression that we are without room for improve- 
ment. Nevertheless, I do think that the first full year 
of operation of the Board has been a very satisfactory 
one and has formed a sound foundation on which to 
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build. I hope it can be improved to further serve the 
taxpayers of the country in the manner they are entitled 
to expect. 

On behalf of all members of the Board, I wish to 
express to you and to your predecessor, The Honour- 
able John N. Turner, Q.C., who conceived the idea of 
the Tax Review Board, my sincere thanks and appreci- 
ation for your support. 


APPENDIX “A” 


TAX REVIEW BOARD 
COMMISSION DE REVISION DE LIMPOT 


SITTINGS—1972—LES SEANCES 


City—Ville Date 
MONTREAL Jan: 31 
MONTREAL Feb. 28 
MONTREAL May 22 (2 weeks) 
MONTREAL June 19 (2 weeks) 
QUEBEC April 4 

* SHERBROOKE April 10 
WINDSOR March 13 
HAMILTON June: 12 
KITCHENER June 19 
LONDON May 1 (2 weeks) 
OTTAWA Jan. 24 
OTTAWA May 1 
ST. CATHARINES May 1 

* THUNDER BAY May 29 
TORONTO Jan. 24 (2 weeks) 
TORONTO Feb. 14 (2 weeks) 
TORONTO Mar. 20 (2 weeks) 
TORONTO April 17 (2 weeks) 
TORONTO May 22 (2 weeks) 
TORONTO June 19 (2 weeks) 
WINNIPEG Bebs2 i (2i weeks) 
SASKATOON May 1 (2 weeks) 
CALGARY March 6 (2 weeks) 
CALGARY June 12 (2 weeks) 
EDMONTON April 10 (2 weeks) 
PENTICTON May 23 
VANCOUVER Feb. 7 (2 weeks) 
VICTORIA May 15 
HALIFAX July 10 
SAINT JOHN, N.B. July 17 


* Cancelled and locations substituted where there was a greater 
need 
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APPENDIX “B” 


TAX REVIEW BOARD X 
COMMISSION DE REVISION DE L'IMPOT 


SITTINGS—1972—LES SEANCES 


City—Ville Date 
St. JOHN’s, NFLD. Sept. 5 
MONTREAL Oct-23 
MONTREAL Oct, 30 
MONTREAL Nov. 13/14 
MONTREAL Nov. 20 
QUEBEC Dec. 4 
* SHERBROOKE Dec. 4 
TORONTO Sept. 18 
TORONTO Sept. 25 
TORONTO Oct. 16 
TORONTO Oct. 25 
TORONTO Dec. 4 
TORONTO Dee. it 
OTTAWA Sept. 18 
ST. CATHARINES Oct-10 
HAMILTON Oct. 16 
WINNIPEG Sept. 25 
WINNIPEG Oct. 2 
REGINA Nov. 13/14 
REGINA Nov. 20 
SASKATOON Dec. 4 
SASKATOON Deceit 
EDMONTON Sept. 18 
EDMONTON Sept. 25 
EDMONTON Oct. 16 
EDMONTON Oct. 23 
CALGARY Oct, =2. 
CALGARY Oct. 10 
CALGARY Nov. 13/14 
* CALGARY Dec. 4 
* CALGARY Dec. 11 
VANCOUVER Sept. 18 
VANCOUVER Oct. 30 
VANCOUVER Nov. 6 
VICTORIA Sepis25 
VICTORIA Nov. 6 
* WHITEHORSE Sept. 29 


* Cancelled and locations substituted where there was a greater 
need 
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ANNEXE D 


COMMISSION DE REVISION DE L’IMPOT 
Projet de nouvel organigramme 


PRESIDENT 


PRESIDENT 
ADJOINT 


MEMBRE MEMBRE MEMBRE MEMBRE MEMBRE 


REGISTRAIRE 


SOUS- SOUS- SOUS- SOUS- SOUS- SOUS- SOUS- . Sreleak 
REGISTRAIRE REGISTRAIRE REGISTRAIRE REGISTRAIRE REGISTRAIRE REGISTRAIRE REGISTRAIRE RECHERCHES 


CHEF DE CHEF DES 


L'INSCRIPTION eran ee SERVICES 
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ANNEXE C 


COMMISSION DE REVISION DE L’IMPOT 
Organigramme actuel 
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Tax Review Board 
Third Annual Report 


This is the Third Annual Report of the Tax Review 
Board, which is submitted in accordance with Section 
17 of the Tax Review Board Act, which stipulates that 
the Board shall, within three months after the termina- 
tion of each year, transmit to the Minister of Justice a 
statement relating to the activities of the Board for that 
year. The Board operates on a calendar year basis for 
appeal purposes and therefore this report covers the 
calendar year 1973. 


Since this is only the second full year of operation of 
the Board, it may not be unwarranted to repeat certain 
of the contents of the Second Annual Report so that 
those who are reading a report of this Board for the 
first time might have some general understanding of 
its purpose and function. For this purpose, I will there- 
fore begin this report by summarizing the opening 
remarks of the Second Annual Report, which was for 
the year 1972, the first full year of operation of the 
Board. In fact, for the purpose of disposing of appeals, 
the year 1972 was the first year that the Board was 
active. This is because the Board came into being on 
the 15th day of December, 1971, by the proclamation 
of the Tax Review Board Act, and no hearings were 
held in 1971. 

The Board is a permanent Board, and its duties are 
to hear and dispose of appeals on matters arising under 
the Income Tax Act, the Canada Pension Plan, the 
Estate Tax Act, and any other Act of the Parliament 
of Canada wherein provision is made for an appeal to 
this Board. Although the Estate Tax Act has now been 
repealed, cases may still arise under that Act as it 
existed to the end of 1971. 

The Tax Review Board replaced the Tax Appeal 
Board pursuant to an Act which, in addition to chang- 
ing the name of the Board, made some fundamental 


changes in its method of operation. Perhaps the most 
important changes were that members of the Board 
were no longer appointed for a term of years but were 
appointed by the Governor in Council to hold office 
during good behaviour and to be removed only for 
cause by the Governor in Council upon the address 
of the Senate and the House of Commons. Otherwise 
the members cease to hold office on attaining the age 
of seventy years. Also the Board is not bound by the 
technical rules of evidence nor is it required to publish 
its reasons for judgment in each and every appeal heard 
by it, but only those that the Board considers to be in 
the public interest, which has been interpreted by the 
members of the Board to mean cases that might be of 
general interest and assistance to the taxpayer and the 
Minister of National Revenue in dealing with future 
assessments of all taxpayers. The third, and perhaps, 
in so far as the taxpayer is concerned, the most im- 
portant change is that the administration of the Board 
was transferred from the Department of National 
Revenue to the Department of Justice, so that the 
Board is now operated in the same manner as the 
Supreme Court and the Federal Court of Canada, being 
entitled to call upon the expertise of the members of 
your department for assistance, as and when required, 
with respect to staffing and general administration. 
Notwithstanding the fact that the Board is no longer 
required to deliver written reasons for judgment in each 
and every case, oral reasons are given where written 
reasons are not given, and a transcript of these reasons 
may be obtained by either party in the same manner as 
such transcripts may be obtained in any court of law. 
In addition, it is of interest to note that, in the year 
1973, 85 cases were reported in the various tax 


services: that is, in at least 85 cases, written reasons 
for judgment were published. 

As stated in last year’s report, upon my appointment 
as Chairman, I merely inherited the staff of the former 
Tax Appeal Board and was provided with a copy of 
the Tax Review Board Act, with complete freedom to 
set up and operate the new Board as I saw fit. There- 
fore the responsibility for any failure must rest with 
me as Chairman and not with any department of 
government. In this regard I might say that, during the 
104 weeks of 1972 and 1973, I found myself in travel 
status on the road 57 or 58 of those 104 weeks. I have 
come to the conclusion that the Chairman must devote 
more time to administration than I had at first antici- 
pated and that, in future, the Chairman should reduce 
his travelling and spend more time at the national head- 
quarters in Ottawa. In the past, it has been my practice 
to spend two weeks of each month on the road hearing 
cases, and this, of course, was because of the backlog 
which was inherited by this Board, but the situation is 
now at the point where there is no backlog, and more 
time can be spent by the Chairman in administering the 
functions of the Board at its national headquarters. 


COMPOSITION OF THE BOARD 


The composition of the Board has not changed since 

last year, and consists of the following: 

Chairman: Keith A. Flanigan, Q.C. 

Assistant Chairman: The Hon. Louis-Joseph Lucien 
Cardin, P.C., O.C., B.A., LL.B. 

Members: Roland St-Onge, O.C., B.A., B.Phil., LL.L., 
Alfred John Frost, F.C.A., Barrister-at-Law, and 
Alexander W. Prociuk, Q.C., B.A., LL.B. 


The Tax Review Board Act provides that there shall 
be a maximum of seven members of the Board and a 
minimum of three, and the Board therefore still has two 
vacancies, as was the situation at the end of 1972. 


PROCEEDINGS OF THE BOARD DURING 1973 


The Board continued its practice, in 1973, of giving 
notice of locations and dates of hearings some months 
in advance, printing these on cards, and making them 
available throughout the country and to each appellant 
as well as having copies of these lists of sittings pub- 
lished in the various income tax services. Attached to 
and forming part of this report, as Appendix A, is the 


list of sittings scheduled for the months of January to 
July, 1973, and, as Appendix B, the schedule of sittings 
from September to December 1973. The regular hear- 
ings scheduled for 1973 totalled some 87 weeks. 


We have found that this practice continues to meet 
with the approval of taxpayers and their representatives 
and allows the taxpayer to prepare well in advance for 
the hearing of his appeal. In addition, it allows a tax- 
payer to be aware of when a sittings is being held in 
his area and gives him an opportunity to request that 
his case be heard at that sittings even though it may not 
be a case that would normally appear on the list 
because of its date of filing. We have reached the point 
now where we can oblige any taxpayer by having his 
case placed on any list he may desire, provided that a 
period of at least sixty days has elapsed since the date 
of filing, as provided by the new Rules of Practice and 
Procedure which I will deal with later. Notwithstanding 
this comment, on the consent of both parties, we have 
heard cases which have been filed less than sixty days 
prior to the hearing. 


BACKLOG 


In my report last year I indicated that the backlog 
had been disposed of and, notwithstanding that 960 
appeals and 95 applications for extensions of time were 
filed, the Board at present does not have a backlog, 
and in fact is able to handle all cases well within six 
months of the date of their being received provided 
sittings are held within that six-month period in the 
location where the appellant’s assessments are normally 
handled. In other words, we may only take more than 
six months to dispose of an appeal if it happens to be 
an appeal from a location where the work load does not 
require that sittings be held there more than once a 
year. In the main locations where sittings are held on 
a regular basis, a taxpayer can have his appeal heard 
almost at the date of his choosing. 

We have reached the point now where we give 
preference to taxpayers who request that their cases be 
heard, and taxpayers who wish to have adjournment 
after adjournment are not a matter of concern to us. 
We are more interested in disposing of the appeals of 
those taxpayers who wish them to be dealt with at the 
earliest possible moment. In fact, with regard to two 
of the busiest locations, Toronto and Montreal, in 1974 
I have been able for the first time to schedule my 
opening hearings at places other than Toronto and 
Montreal, and the first sittings in those two major areas 
will not take place until February. I think this in itself 


is indication enough that the Board is operating on a 
current basis at this time. Also, it is important to note 
that at the end of December, 1973, there were fifteen 
reserved judgments, and all but two or three of them 
were completed by the end of January 1974. 


The practice of the Board of granting dates for 
special hearings, when requested by counsel, for appeals 
that are likely to take a disproportionate amount of the 
time set aside for a particular area, has been continued. 
As an example of this, we granted a special hearing for 
a group of appeals in Chicoutimi, Quebec, which is 
not one of the locations where sittings are usually held, 
and a number of appeals which would have seriously 
encumbered any normal sittings at either Quebec City 
or Montreal were dealt with at one and the same time 
on this special basis. 

By consent of counsel for both parties, we are also 
prepared, when facilities are available, to hear cases in 
Ottawa. The difficulty in holding special sittings in 
Ottawa is that we have not had hearing space of our 
own available, but this will be remedied when the lease 
on the present premises at 116 Lisgar Street expires in 
March of 1974 and we take occupancy of our new 
quarters, in which provision has been made for a 
hearing room. As I have said, this will make it possible 
for counsel who may wish to dispose of their cases at 
a time of their choosing—and who are prepared to 
come to Ottawa to do so—to be accommodated, wher- 
ever possible, on the dates of their choice. 


CENTRALIZATION 


As explained in last year’s report, Parliament con- 
stituted the Board as a central tribunal with head- 
quarters in the National Capital Region rather than as 
a regional board, and this has been a most important 
aspect of whatever success the Board has achieved. 
It means that members are not appearing regularly at 
any one location and that the taxpayers across the 
country are getting a more national interpretation of the 
Act with which they are concerned in their appeals than 
would be the case if the Board were more regionally 
oriented. Again, as I pointed out in last year’s report, 
what this means, from a practical point of view, is 
that taxpayers in any one specific location are not 
appearing time after time and year after year before the 
same member. 


STATISTICS 


As I stated last year, it is not the intention of the 
Board to engage in a “numbers game” as to how many 
persons have succeeded in whole or in part before the 
Board in any given year. Again this year, however, 
some adverse publicity has been given to the percent- 
age of “wins and losses” experienced by taxpayers be- 
fore the Board. As was the case in 1972, when the 
same thing occurred, the information released by the 
Press was completely incorrect. The error originated 
from misinformation supplied to a Toronto newspaper, 
which was repeated in an Ottawa newspaper, and per- 
haps in many other newspapers across the country for 
all we know. It was caused by using information sup- 
plied by CCH Canada Limited, which deals only with 
the cases reported by them in their tax service. This is, 
of course, not a true indication of the number of cases 
heard before the Board and, as an example, I quote 
from one of the Ottawa newspapers, which said: ‘‘The 
number of cases, including income, estate and sales tax 
decisions, dropped to 285 from 400 in 1972.” This is 
a completely inaccurate statement. In 1973 the Board 
rendered decisions in 432 cases affecting 616 appeals, 
and rendered decision on 95 applications for extension 
of time for filing either a notice of objection or a notice 
of appeal under the provisions of the 1972 Tax Re- 
form legislation. The Board in fact allowed 176 of 
these 616 appeals in full, 97 in part, and dismissed 
343, which means that the taxpayer was successful in 
whole or in part in some 45% of the appeals heard. 

In addition, 179 appeals were withdrawn and con- 
sents to allow in whole or in part were filed in 313 
others, which means that the Board disposed of 1108 
appeals in the year 1973. This does not include the 
appeals that were heard in December but in which 
judgment was not rendered until January of 1974. We 
have no way of knowing how many of the withdrawals 
or consents that were filed were as the result of deci- 
sions reached by the Board or the Federal or Supreme 
Courts of Canada, and it is quite possible that in the 
case of many of the withdrawals filed, the taxpayer did 
receive some tax relief. 

Again I must point out that this Board is not con- 
cerned with how many taxpayers win cases before it or 
how many cases the Minister of National Revenue wins 
before it. What it is concerned with is seeing that each 
taxpayer who files an appeal with the Board is dealt 
with in accordance with the Board’s interpretation of 
the relevant Act, and if he is entitled to relief, he should 
receive it, and if he is not entitled to relief, he should 
not succeed in his appeal. This is so because, as should 
be obvious to all concerned, any success of an indi- 


vidual or corporate taxpayer before the Board, or be- 
fore any court for that matter, involves a loss of revenue 
to the treasury of the country which must eventually 
be made up by all the taxpayers of the country. There- 
fore, as I stated last year, the philosophy of the Board 
is simply this: if a taxpayer is liable for tax he should 
pay it and if he is not liable for tax he should not 
pay it. 

In a system such as ours, where each taxpayer initi- 
ally does his own assessment when he files his income 
tax return, there is bound to be disagreement between 
the taxpayer and the Department of National Revenue 
in a great many cases. That department is made up of 
people trained in the art of assessment, and the tax- 
payer is, in most instances, merely an ordinary indi- 
vidual earnestly trying, to the best of his ability, to 
interpret a very complicated statute. Therefore, it is not 
surprising that, where the law is well-established that 
it is up to the taxpayer to show that his own assessment 
is correct and that the Minister’s assessment is at fault, 
the Minister should, as a general rule, be successful in 
more cases than the taxpayer. This again, as I say, is 
because the Minister of National Revenue has highly 
trained personnel reviewing the self-assessed income tax 
returns filed by each taxpayer. 

What concerns me about the publication of incorrect 
statistics is that it may tend to dissuade a taxpayer who 
has a legitimate complaint against a re-assessment of 
the Minister of National Revenue from bringing his 
complaint before the Board or the Courts. If the tax- 
payer believes that his chances of success are almost 
nil even when he has right on his side, then the whole 
system of appeals against re-assessments of the Min- 
ister of National Revenue is in jeopardy. There will 
always be those people who will appeal for the sake of 
a principle, simply because they want what they already 
believe to be confirmed by an independent tribunal. 
There are also appeals from smaller population centres 
that are motivated by animosity between local assessors 
and resident taxpayers. These appeals will always be 
with us, but no taxpayer who sincerely believes that he 
has been overassessed by the Minister of National Rev- 
enue should fail to launch an appeal because of dis- 
couraging statistics of which he has heard and which 
bear no relationship to the true state of affairs. 

In making these statements, I am not soliciting ap- 
peals for the Board, but I am simply stating that a 
taxpayer should not be deterred from having his rights 
determined by this Board or by the Trial Division of the 
Federal Court on the basis of reported wins or losses 
but on the basis of whether or not he firmly believes, 
or his advisers firmly believe, that he has been over- 
assessed. 


RULES OF PRACTICE AND PROCEDURE 


After many months of consultation with a Joint Com- 
mittee of representatives of the Department of Justice 
and the Canadian Bar Association, and after a number 
of meetings with members of the Tax Bar, the Board 
passed the Tax Review Board Rules of Practice and 
Procedure on the 8th day of August, 1973 and, pur- 
suant to Section 11 of the Tax Review Board Act, these 
rules were approved by the Governor in Council on 
the 4th day of September, 1973, and were subsequently 
tabled in the House of Commons, with publication in 
Part II of the Canada Gazette on September 26, 1973. 

It may seem odd to have gone to all the trouble to 
arrive at these Rules of Practice and Procedure which, 
as you will note, are attached as Appendix C to this 
report and form part hereof, and then advise you that 
they will be used mainly by taxpayers who are repre- 
sented by counsel. In no instance will a taxpayer have 
his appeal dismissed for failure to comply with the 
Rules of Practice so long as he has complied with the 
provisions of the Tax Review Board Act and the In- 
come Tax Act with respect to the period of limitations 
prescribed for the filing of his appeal. 

The Rules are directed, as I have said, mainly at tax- 
payers who are represented by counsel who wish to 
have full disclosure by way of pleadings in the hope 
that the result will be a binding one since a full trial 
on all the facts will have been held and the unsuccessful 
party may not feel justified in proceeding further with 
the appeal. It has been indicated to me by counsel 
representing taxpayers as well as by those representing 
the Minister of National Revenue that they are more 
reluctant to proceed further with their appeals where 
there has been full disclosure prior to the hearing be- 
fore the Board than is the case where they have been 
taken by surprise at the hearing by matters that had not 
previously been raised in the pleadings. 


HEADQUARTERS OF THE 
TAX REVIEW BOARD 


In my report to you for 1972, I indicated that the 
Tax Review Board had outgrown the facilities at 116 
Lisgar Street previously occupied by the Tax Appeal 
Board. Furthermore, the lease of these premises expires 
in March of 1974 and, with the cooperation of the 
Property Section of your department and of the Depart- 
ment of Public Works, new premises have been located 
for the Board at 381 Kent Street in the city of Ottawa. 


These premises will be sufficient for our needs for the 
foreseeable future and, in addition, will provide us with 
a court room which will allow us to hold hearings at 
the convenience of counsel, as I have indicated earlier, 
and, what is even more important, will permit us to 
more properly and adequately serve the taxpayers of 
the Ottawa Taxation District, who have not heretofore 
been properly served because of the lack of hearing 
facilities. It is anticipated that the Board will move into 
the new premises by the end of March 1974 or as soon 
as possible thereafter. 


In addition, the Board is now operating out of per- 
manent hearing quarters in London, Ontario, where it 
is handling all appeals from southwestern Ontario, and 
although there have been two or three complaints from 
areas formerly served directly, the general reaction of 
the taxpayers who have appeared at London has been 
that the travel inconvenience is far outweighed by the 
convenience of fixed dates and of having their appeals 
heard in the atmosphere of a proper courtroom. 


BUDGET 


The budget for the calendar year 1974 will not be 
greatly increased over that of 1973. The only increase 
that I foresee will be some additional capital cost for 
furnishing the new hearing room and some of the addi- 
tional offices at the Kent Street premises, together with 
the normal salary increases to the public servants on 
staff. The Board’s establishment has been increased to 
42 for the 1974-75 fiscal year but it is not anticipated 
that the full complement will be required unless addi- 
tional members are appointed or unless there is a sud- 
den increase in the work load. 

One of the main costs of the operation of the Board 
continues to be the cost of court reporting, and we are 
still experimenting, as are many other courts, with 
mechanical transcribing equipment to see if we can cut 
down on this expense. Furthermore, when hearings are 
held in Montreal before a unilingual member, on occa- 
sion it is necessary to implement simultaneous transla- 
tion, and this adds to the cost of operation in that area. 


THE FUTURE OF THE BOARD 


As indicated to you in my last year’s report, I am 
convinced that more and more appeals will be launched 
before the Tax Review Board because of the relatively 


short period of time that elapses between the filing of 
the notice of appeal and the termination of the matter. 
The fact that we are receiving appeals and applications 
at the rate of about ninety per month bears out my 
belief in this regard. I believe the work load will also 
increase when appeals begin to be filed under the 1972 
Tax Reform legislation. Up until the present time, we 
have only dealt with applications for determination of 
points of law and appointments of hearing officers 
under the new Act, and a real surge of appeals under 
that new legislation is not expected before we are eight 
to ten months into the 1974 calendar year. This breath- 
ing space will give us a chance to finish off most of the 
outstanding appeals under the former legislation as they 
are launched, except in instances where counsel for 
taxpayers or for the Minister of National Revenue have 
requested that appeals be held in abeyance until similar 
points have been decided by higher courts. As I have 
indicated, we are now in a position to keep well ahead 
of the influx of appeals at the rate they are coming in 
at the present time. 


CONCLUSION 


I indicated last year that I believed the Board had 
achieved positive results in its first year of operation, 
and I am still firmly convinced that it has served a use- 
ful purpose up until the end of 1973. We have con- 
tinued to have the unqualified cooperation of the Cana- 
dian Bar Association, the Canadian Institute of 
Chartered Accountants, and the members of the Tax 
Litigation Section of the Department of Justice who 
represent the Minister of National Revenue in all ap- 
peals before the Board. 


The fact that the Board has been accepted by the 
profession is, I think, borne out by the fact that during 
the past year I had the opportunity to speak to the Tax 
Bar in Vancouver, Toronto and Montreal concerning 
the operations of the Board and to hear their criticisms 
and suggestions on the future improvement of the 
Board’s methods and procedures. The Board was in- 
vited to participate in a Refresher Course offered by 
the Continuing Education Section of The Law Society 
of Upper Canada and I had the privilege of delivering 
a paper to this group in Toronto in August of 1973. I 
agreed that the address made at that time be made 
available to the graduate lawyers taking the Bar Admis- 
sion Course in the Province of Ontario, and I am hope- 
ful that it will encourage more lawyers to represent 
taxpayers who feel they have a genuine grievance and 
require assistance. 


Again, as I have said in my last report, we have not 
yet reached the ultimate, by any means, and there have 
been complaints, but the complaints this year have been 
far fewer and more have been of a personal nature, 
brought by aggrieved taxpayers who have been unsuc- 
cessful, rather than arising from the general operation 
of the Board. I am certain that the Board will continue 
to improve in its service to the taxpayers. The members 
and the staff have been unstinting in their loyalty and 


dedication to the philosophic principles of the Board, 
and I can assure you on their behalf that the members 
will continue to maintain their whole-hearted and un- 
flagging efforts to serve the needs of the taxpayer of 
this country in the manner they are entitled to expect. 

On behalf of myself and all the members of the 
Board, I wish to express again to you my sincere thanks 
and appreciation for the support you have given us 
during the past year. 


COMMISSION DE REVISION DE L’IMPOT 


APPENDIX “A” 


TAX REVIEW BOARD 


SITTINGS—1973—LES SEANCES 
(January to July—Janvier a Juillet) 


City—Ville 
QUEBEC 
SHERBROOKE 
ROUYN 
MONTREAL 
MONTREAL 
MONTREAL 
MONTREAL 
MONTREAL 


BELLEVILLE 
BELLEVILLE 
HAMILTON 
*HAMILTON 
KINGSTON 
KINGSTON 
* KITCHENER 
LONDON 
LONDON 
OTTAWA 
OTTAWA 
SUDBURY 
*ST. CATHARINES 
THUNDER BAY 
TORONTO 
TORONTO 
TORONTO 
TORONTO 
TORONTO 
TORONTO 
WINDSOR 
WINDSOR 


WINNIPEG 
* WINNIPEG 


*REGINA 


EDMONTON 
CALGARY 


VANCOUVER 
VANCOUVER 
VANCOUVER 
VICTORIA 
PENTICTON 


ATLANTIC PROVINCES 


*If the list requires it the sittings may be extended into the next week. 


vi 


Date 
Feb. 12 
Heb. 19 
May 28 
Jan. 22 (2 weeks) 
March 5 (2 weeks) 
April 2. (2 weeks) 
May 22 (2 weeks) 
June 18 (2 weeks) 


Jan. 29 

June 18 

Jan. 22 

June 11 

Jone 

June 18 

Reba 12 

Feb. 26 

Apr. 30 

Jan. 29 

May 14 

May 28 

May 7 

March 12 

Jan. 22 (2 weeks) 
Feb. 19 (2 weeks) 
March 26 (2 weeks) 
Apr. 24 (2 weeks) 
May 28 (2 weeks) 
June 18 (2 weeks) 
Feb. 19 

May 22 


Jans 22 
April 2 


May 28 


March 26 
May 22 


Feb. 19 
March 19 
June 18 
April 24 
April 30 


(2 weeks) 


(2 weeks) 


(2 weeks) 


July 


APPENDIX “B” 


TAX REVIEW BOARD i 
COMMISSION DE REVISION DE L’IMPOT 


SITTINGS—1973—LES SEANCES 
(September to December—Septembre 4 Décembre) 


City—Ville Date 
QUEBEC Sept. 24 
SHERBROOKE Oct. 1 
ROUYN Sept. 10 
MONTREAL Sept. 17 (2 weeks) 
MONTREAL Oct. 22 (2 weeks) 
MONTREAL Nov. 26 (2 weeks) 
BELLEVILLE Sept. 10 
HAMILTON (LONDON) Octal 
KITCHENER (LONDON) Nov. 5 
LONDON Sept. 17 
ST. CATHARINES (LONDON) Nov. 13 
WINDSOR (LONDON) Oct.9 
OTTAWA Dec. 10 
TORONTO Sept. 24 (2 weeks) 
TORONTO Oct. 22 (2 weeks) 
TORONTO Dec. 3 (2 weeks) 
EDMONTON Sept. 24 
EDMONTON Dec. 3 
CALGARY Octal 
CALGARY Noy. 26 
WINNIPEG Sept. 10 
VANCOUVER Sept. 10 
VANCOUVER Oct. 15 
VANCOUVER Nov. 26 (2 weeks) 


VICTORIA 


All sittings for Hamilton, Kitchener, London, St. Catharines, and 


Nov. 5 


Windsor will be held in London. 
Additional sittings may be arranged. 


APPENDIX C 


P.C. 1973-2614 
4 September, 1973 


CANADA 


PRIVY COUNCIL @ CONSEIL PRIVE 


His Excellency The Governor General in Council, on the recommendation of 
the Minister of Justice, pursuant to section 11 of the Tax Review Board Act, is 
pleased hereby to approve the annexed Rules of Practice and Procedure in Appeals 
to the Tax Review Board made by the Tax Review Board on August 8, 1973. 


CERTIFIED TO BE A TRUE COPY - COPIE CERTIFIEE CONFORME 


R. G. ROBERTSON 


CLERK OF THE PRIVY COUNCIL - LE GREFFIER DU CONSEIL PRIVE 


RULES OF PRACTICE AND PROCEDURE IN APPEALS TO THE TAX 
REVIEW BOARD 


Short Title 


1. These Rules may be cited as the Tax Review Board Rules. 


Appeals to the Board 


2. (1) An appeal to the Board shall be made in writing, signed by the appellant, his solicitor or agent, may be in 
either of the official languages and shall 
(a) set forth a brief summary of the facts and grounds upon which the appellant appeals to the Board from the 
particular assessment or assessments of the Minister of National Revenue, and 
(b) include an address for service on the appellant of all documents pertaining to the appeal. 


(2) An address for service on an appellant may be the address of the appellant, his solicitor or agent. 


(3) A notice of any change in the address for service on an appellant shall forthwith be forwarded by the appellant, 
his solicitor or agent to the Registrar of the Board and to the Minister of National Revenue. 


(4) Until a notice of change of address for service on an appellant is received by the Registrar of the Board, any 
service required to be made on the appellant of any documents pertaining to his appeal shall be made by mail to the 
address contained in the notice of appeal and shall constitute good and sufficient service on the appellant. 


3. The Chairman may, having regard to all the circumstances, including the matter of expense and convenience to 
the appellant, fix the time and place for the hearing of any appeal, and such hearings shall be governed by section 9 of 
the Tax Review Board Act. 


4. The Board shall give the parties to an appeal at least 30 days notice of the time and place of the hearing. 


5. (1) The Board may grant an adjournment to either party to an appeal on the terms and conditions set forth by 
the member assigned to preside at the hearing set for the appeal, and that presiding member shall, where circumstances 
permit, adjourn the case to the next sittings of the Board at that location. 

(2) Where an appeal is not adjourned to a fixed sitting pursuant to subsection (1), a new Notice of Hearing shall 
be served at least 30 days prior to the date of the new hearing, and the time and place of such new hearing shall be set 
forth in the Notice. 


Reply of the Minister of National Revenue 


6. (1) The Minister of National Revenue shall, within sixty days from the day on which the Board has transmitted 
to him a Notice of Appeal pursuant to the provisions of section 170 of the Income Tax Act, as enacted by S.C. 1970-71- 
72, c. 63, file with the Registrar of the Board a Reply to the Notice of Appeal. 
(2) The Minister of National Revenue shall 
(a) in the Reply to a Notice of Appeal admit or deny the facts alleged in the Notice of Appeal and allege any 
further facts upon which he intends to rely, and 
(b) at the same time, serve on the appellant by registered mail a copy of the Reply. 


7. If no Reply to a Notice of Appeal has been filed within sixty days from the date on which the Registrar of the 
Board has transmitted the Notice of Appeal to the Minister of National Revenue, the appellant may make an application 
to the Registrar to have the appeal entered on the list of appeals to be called for hearing at the next sitting of the Board 
in the appellant’s district and, upon the making of such application, no Reply shall thereafter be filed without leave of 
the Board. 
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The Honourable Otto Emil Lang, P.C., Q.C., M.P., 
Minister of Justice and Attorney General 
of Canada, 
OTTAWA, Canada. 


Dear Mr. Minister: 


Pursuant to section 17 of the Tax Review Board Act, 19 Eliz. Il, chapter 11, 
I hereby report to you on the activities of the Tax Review Board for the calendar 
year ended December 31, 1974. 


Although it covers only the third full year of operation, this is the Fourth 
Annual Report of the Board. 


Yours respectfully, 


K. A. Flanigan 


Tax Review Board 
Fourth Annual Report 


This is the fourth Annual Report of the Tax Review 
Board, submitted in accordance with section 17 of the Tax 
Review Board Act, which stipulates that the Board shall, 
within three months after the termination of each year, 
transmit to the Minister of Justice a statement relating to 
the activities of the Board for that year. The Board operates 
on a calendar year basis for appeal purposes and therefore 
this report covers the calendar year 1974. 

This marks the completion of the third full year of 
operation of the Board; and, because of its nature, it is very 
difficult, in reporting the activities of a body such as this, 
not to be repetitive. By nature it is a Board which really 
Operates as a Court, and once it is in operation there is 
bound to be much repetition from one report to the next. 
However, since the last report there has been an election, 
and therefore there may be Members of Parliament who are 
reading a report of this Board for the first time. For this 
reason the repetition of certain aspects of the first two 
reports may not only be excused but also justified. | 
therefore will summarize the opening remarks I made in the 
Second and Third Reports by saying that the purpose of 
this Board, which is a permanent Board that came into 
being on the 15th day of December, 1971, by the 
proclamation of the Jax Review Board Act, is to hear and 
dispose of appeals on matters arising under the Income Tax 
Act, the Canada Pension Plan, the Estate Tax Act and any 
other Act of the Parliament of Canada wherein provision is 
made for an appeal to this Board. Although the Estate Tax 
Act was repealed in 1971, we are still hearing cases which 
had been instituted prior to the repeal of that Act. 

The Tax Review Board replaced the Tax Appeal Board 
pursuant to an Act which, in addition to changing the name 
of the Board, made some fundamental changes in its 
method of operation. The Board operates in the same 
manner as any non-jury civil court in that all appeals from 
taxpayers against assessments of the Minister of National 


Revenue are heard by whatever member is designated by 
the Chairman to do so, and that member must sit alone. 
The main change between the existing Board and the 
former Tax Appeal Board is that its members are no longer 
appointed for a term of years but are appointed by the 
Governor in Council to hold office during good behaviour 
and to be removed only for cause by the said Governor in 
Council upon the address of both the Senate and the House 
of Commons. Otherwise, members cease to hold office on 
attaining the age of seventy years. By the provisions of the 
Tax Review Board Act, the Board is not bound by the 
technical rules of evidence nor is it required to publish its 
reasons for judgment in each and every appeal heard by it. 
The practice of the Board is to publish its decisions where it 
considers those decisions to be in the public interest and of 
assistance not only to those in the public sector but also to 
those in the governmental sector. 

The third — and, perhaps, most important — change so 
far as the taxpayer is concerned is that, effective December 
15, 1971, the responsibility of acting as spokesman for the 
Board before Parliament was transferred from the Minister 
of National Revenue to the Minister of Justice, so that the 
Board is now operated in the same manner as the Supreme 
Court of Canada and the Federal Court of Canada, with the 
right to call upon the expertise of the members of your 
department for assistance, as and when required, with 
respect to staffing and general administration. 

I should point out again, because we do receive 
complaints that not all cases are reported in the reporting 
services, that notwithstanding the fact that the Board is no 
longer required to deliver written reasons for judgment in 
each and every case, oral reasons are given where written 
reasons are not given, and a transcript of these oral reasons 
may be obtained by either party from the court reporter in 
the same manner as such transcripts may be obtained in any 
court of law. In addition, it is of interest to note that in 


1974 about 20% of our cases were reported in the various 
tax services. This does not mean that only this number of 
written reasons for judgment were issued, but merely that 
these cases were determined to be of sufficient interest to 
the professions, and to the Minister and others who utilize 
the various tax reports, to merit publication. These 
included oral judgments given from the bench and written 
reasons for judgment given after reserving decision for a 
period of time. As already stated, the cases chosen for 
publication were deemed by the respective members to be 
the ones most likely to be of assistance to the public and to 
the officials of the Department of National Revenue. 

As I have pointed out before, from the outset the 
complete operation of the Board with respect to the 
hearing of appeals filed with it has been its responsibility 
alone without the interference of any department of 
government. The only intervention and assistance provided 
by any department of government comes from and through 
the Department of Justice with respect to the administra- 
tion of the Board. 

According to the Tax Review Board Act, the Board shall 
have not less than three nor more than seven members. The 
composition of the Board has not changed since last year 
and the membership of the Board consists of the following: 


Chairman: Judge Keith A. Flanigan 
Assistant Chairman: the Hon. Louis-Joseph Lucien Cardin, 
Re LOC BAL EB: 


Members: Roland St-Onge, Q.C., B.A., B.Phil., LL.L. 
Alfred John Frost, F.C.A., Barrister-at-Law 
Alexander W. Prociuk, Q.C., B.A., LL.B. 


PROCEEDINGS OF THE BOARD DURING 1974 


In 1974, the Board continued its practice of giving 
notice of locations and dates of hearings some months in 
advance, printing these lists of hearings on cards, and 
making them available throughout the country to each 
appellant as well as having copies thereof published in the 
various income tax services. Attached to and forming part 
of this report, as Appendix “A’’, is the list of sittings 
scheduled for the months of January to July 1974 and, as 
Appendix “‘B”, the schedule of sittings for the months of 
August to December 1974. It has been shown that this 
practice continues to meet with the approval of taxpayers 
and their representatives. 

In addition, following the publication of the new Rules 
of the Board in 1973, distribution of these rules has 
continued to be widespread, with copies being made 
available to all interested parties at each sittings as well as 
forwarded to any taxpayer on request. 

Following the procedure outlined in last year’s report, 
we have now reached the point where we have dealt with 


almost all the cases arising under the pre-1972 Income Tax 
Act, and I would anticipate that within the next year we 
will have completed all such cases in which the appellant is 
ready and willing to proceed. We are still operating on the 
basis of listing appeals for hearing, regardless of how 
recently they have been filed, where there is an expressed 
desire on the part of one or both of the parties that a 
particular case be disposed of as expeditiously as possible. 
Even though the Rules provide that a period of at least 
sixty days should elapse between the date of filing and the 
setting of a time for hearing, this period, as I have said, can 
be abridged with the consent of both parties, and we have 
had experience in the past year of such co-operation 
between an appellant and the Department resulting in a 
case being heard within less than two weeks from the date 
of its filing. 


BACKLOG 


In my initial report and in my report of last year, I 
indicated that, as my primary objective, I hoped to dispose 
of the backlog within eighteen months of commencing the 
operations of the new Board, and last year I was able to 
report to you that the backlog had been disposed of, 
notwithstanding the receipt of new appeals and applications 
in excess of 1,000. I should clarify this by saying that the 
Board considers that if a case can be heard within six 
months of the date of filing, and provided that hearings are 
held more than once a year in the district where the appeal 
was filed, then, we are dealing with the appeal on a current 
basis and it does not constitute part of any backlog. 

When decisions are reserved at the close of a hearing, it is 
the practice of the members to render those decisions as 
soon as possible thereafter, and in most instances any 
judgment that has been reserved has been disposed of 
before the responsible member proceeds on his next 
sittings. | am informed by my members that at the end of 
1974 there were a total of 17 judgments still reserved on 
cases heard in 1974, including some that were only heard in 
December. However, by the time this report is tabled by 
you in Parliament, there should be no appeals heard in 
1974 still awaiting judgment. 

The practice of the Board in setting special dates for 
lengthy cases still remains popular with counsel and agents 
of appellants and representatives of the Departments of 
Justice and National Revenue Taxation, and I will deal 
further with it when discussing our national headquarters. 


CENTRALIZATION 


The practice of systematically rotating the assignments 
of members from coast to coast so that no specific member 


is trying cases in any particular location more frequently 
than is necessary, has been continued. It is my custom to 
arrange the sittings in such a manner as to allow minimum 
exposure of any particular member to a given hearing area 
during any year and to assign each member to a variety of 
locations from coast to coast throughout the year. This 
practice, so far as I have been able to ascertain from 
discussions with representative members of the professions 
involved and with taxpayers, is one which seems to meet 
with the approval of the persons appearing before the 
Board, and certainly continues to justify the decision to 
centralize the tribunal rather than break it up into regional 
units whereby one particular area would be saddled with 
one particular member until his term of office expired at 
age 70. 


STATISTICS 


For the past two years I have complained about the 
inaccurate release of statistics concerning cases before the 
Board. This year the services have not, as yet, published any 
figures so I feel it necessary to supply certain information. 

In the calendar year 1974, the Board received 1071 
Appeals and 151 Motions or Applications under Sections 
167 and 174 of the Income Tax Act. This is an increase of 
11.5% in Appeals and about 40% in Motions. 

Further, in the calendar year 1974, the Board had 542 
cases reach the hearing stage as against 432 in 1973, or an 
increase of about 25%. This resulted in the Board disposing 
of 900 Appeals. Of these 900 Appeals, the taxpayer 
received some relief in about 48%. Again, we do not know 
how many other cases at, say, the notice of objection stage, 
may have been settled as a result of decisions of the Board. 
In addition to the 900 decided cases, 160 were disposed of 
by withdrawals or consents to judgment filed by the 
parties, or by cases being cancelled, for a total of 1060 
Appeals disposed of in 1974. 

It should be realized, however, that as cases under the 
1972 legislation reach trial stage, the result will be a smaller 
output of decisions not only because of the complexity of 
the “new Act” but also because of the lack of precedents. 

This will probably mean that fewer appeals will be heard 
but I anticipate no increase in the elapsed time between 
trial and decision. I do not envisage a return to the previous 
situation where months and even years went by between 
trial and decision. 

As you know, Mr. Minister, we have two openings on the 
Board for additional members, and we have space in our 
headquarters to house them. It may well be the time for 
you to give serious consideration to filling these vacancies. 

The indication is that the workload will at least remain 
constant, and Canada is quite a large country for five 


members to cover adequately. I would not like to see any 
delay of a serious nature occur by reason of the arrival of a 
flood of cases under the so-called “new Act”. 

It might be of interest in comparing the workload of the 
Board with that of its predecessor, to keep in mind the 
fundamental differences in the terms of reference of this 
Board as compared to those of the former Tax Appeal 
Board under the Jncome Tax Act, c. 148, R.S.C. 1952. 

The table below compares two five-year periods, and 
therefore, in the second five-year period, you have an 
overlapping of the work of the two Boards. The figures do 
not include the increased workload due to additional 
jurisdiction with regard to Applications for Extensions of 
time and determination of points of law. Neither does the 
table reflect any possible impact that the tax reform 
measures may have in the future. 


Yearly averages Increase 
1965-69 1970-74 
Number of 
Appeals filed 594.8 1055.8 297 
Appeals decided 544.0 891.6 63.0% 
Man-Years 
Board members 5.8 53 
1965 1974 
Total Case Load 1124 2493 121:7% 
1972 
Case Load 
Peak Year 2844 


RULES OF PRACTICE AND PROCEDURE 


As pointed out in last year’s report, the Rules of Practice 
and Procedure of the Tax Review Board passed pursuant to 
section 11 of the Tax Review Board Act were approved by 
the Governor in Council on the 4th day of September, 
1973. Since that time we have endeavoured to make copies 
of these very short and simple rules available to taxpayers 
at every Opportunity. 

It is still our hope that we may be able to make them 
available through the Post Office Department but we have 
not as yet been successful in doing so. However, it is our 
practice to carry a generous supply of the said Rules to 
each hearing and to leave them in a prominent position so 
that they are accessible to any person in the hearing room, 
such persons being free to retain as many copies as they 
wish on leaving the courtroom. We have also made it a 
practice to send copies to all who request them and in 


general have done our best to make it known that they are 
available to the public. 

As pointed out last yedr, the Rules are purely guidelines, 
and where individuals appear before the Board unrepre- 
sented by counsel, there is no possibility that their case will 
be dismissed because of any failure to comply with the 
Rules. Any taxpayer will be given every opportunity to 
have his case heard on its merits notwithstanding any 
technical non-compliance with the Rules of Practice. 

The Rules are set out and were passed for two purposes: 
first of all to supersede the Tax Appeal Board Rules under 
which the Board found it necessary to operate until a new 
set of rules could be approved by the Governor in Council; 
and, secondly, to assist litigants represented by counsel who 
wished to have as full disclosure and as full compliance with 
a set of rules as possible in furtherance of the hope that a 
determination by the Board would be the final determin- 
ation, and that no appeal would be filed merely as a result 
of one of the parties having been taken by surprise at the 
hearing of the appeal. 

I sometimes wonder if the existence of the Board and 
the function that it serves is known to many taxpayers who 
may hesitate to enter into expensive litigation with respect 
to their disagreement with their tax assessment but who 
might appeal if they knew that there was a tribunal such as 
this to which they could proceed without the fear of any 
costs, exorbitant or otherwise, being awarded against them, 
since, as you know, the Board has no power to award costs 
under any circumstances. 

To indicate that the existence of the Board and its 
function is becoming known to taxpayers unwilling or 
unable to retain legal counsel, I would point out that in 
August and October of 1974 it was necessary to set two 
special weeks of hearings in Toronto in order to dispose of 
appeals from taxpayers who were self-represented. Thus 
one is inclined to believe that, at least in Ontario, the 
Board’s existence and the remedies available as a result 
thereof have become known to the individual taxpayer. 


NATIONAL HEADQUARTERS 


In March of 1974, the Board took up its new quarters at 
381 Kent Street in the City of Ottawa, a prospective move 
to which I referred in the 1973 Annual Report. This new 
location provides us with adequate facilities for the 
foreseeable future and, in addition, provides us with a 
courtroom which allows us to deal with cases in the Ottawa 
Taxation District in a much more expeditious manner than 
was previously the case. In view of this, the Board has made 
an unofficial rule, and has published a notice to the 
profession, which is included in Appendix “C” to this 
report, that it is prepared to hold sittings in Ottawa for 
appeals from any other taxation district in Canada on two 


days’ notice provided that a court reporter is available 
to cover these special sittings. For example, we have 
heard two cases in Ottawa from as far away as Halifax, 
and we have had the co-operation of reporters from 
the Senate in providing reportorial services on short 
notice. The acquisition of these court facilities has allowed 
us to hold seven or eight weeks of sittings in 1974 
between May and December to clear up a great num- 
ber of cases in Ottawa that had been awaiting hearing 
for some time but which the Board had not been 
able to deal with because of lack of adequate facilities. 


Furthermore, we have followed the practice in Ottawa 
that we have followed at other permanent locations in 
making the courtroom facilities available to other tribunals 
when not required by us; and the Pension Appeals Board 
and the Canadian Transport Commission have availed 
themselves of the opportunity so afforded. 


BUDGET 


Budgetary matters for the Board are handled by the 
Department of Justice after discussions with us as to our 
needs for the forthcoming governmental fiscal year, and I 
think that I can say with some degree of certainty that the 
budget for 1974-75 will be only slightly increased from that 
of the previous year (1973-74). The main reason for the 
increase will be the acquisition in the 1974-75 fiscal year of 
furniture and equipment for the National Headquarters and 
additional furnishings for new quarters in Montreal, but so 
far as the actual operation of the court facilities of the 
Board are concerned, we do not anticipate any great 
changes in our budgetary needs (save and except for normal 
increases in salaries to the staff). 


THE FUTURE OF THE BOARD 


During the past year the Board had its first experience 
with disputes over assessments made under the 1972 
income tax revision which has come to be known in the 
jargon of tax officials as the “new Act’. However, it seems 
that the real battle over the interpretation and application 
of the “new Act” has not yet begun. I expect that in the 
foreseeable future more cases of an increasingly difficult 
nature will be submitted to this Board. 

It will depend on the performance of its members 
Whether this Board will leave its mark on the juridical 
interpretation of the “new Act” or whether it will develop 
into a kind of “antechamber” in which the parties are 
allowed to polish their legal appearance before presenting 
their credentials to those who may seem to be really in 
command of the situation, not necessarily because they 


hold a position in the judiciary above that held by the 
members of this Board but because they rather than this 
Board have demonstrated and earned an authority which is 
recognized as superior by those whose professional duty it 
is to administer, interpret and apply the taxing laws of this 
country. In everyday life, authority is based on moral 
superiority, not on power: in judicial matters it is founded 
on juridical knowledge, complete fairness and absolute 
integrity combined with a compassionate understanding of 
human relationships. In my view, what I have said should 
be interpreted as meaning that, even though a higher court 
may overrule a decision of this Board, it cannot extinguish 
any authority which this tribunal may earn through a 
constant display of fairness and reliable judicial wisdom. 

If I am right, and I believe I am, it means that this Board 
carries a heavy responsibility which members cannot shrug 
off by saying: “If the appellants do not like our decision, 
they can always go to the Federal Court of Canada.” It 
does not make any difference whatsoever whether the 
amount of tax involved in an appeal is large or small except 
that a less prosperous litigant, who cannot afford an 
expensive “Tax Lawyer’, is forced to rely almost com- 
pletely on the superior expert knowledge of the Board. 
Therefore this places a very heavy burden on the members 
of the Board, who will in most instances be called upon to 
make the initial interpretations of the new Act. 

The Board recognizes how important it is to show 
clearly to the litigants, especially the taxpayers, why a 
dispute has been resolved by the Board in the way it has, 
and the precise reason it has been so decided. Having read 
and heard a great number of decisions in tax cases, the 
Board sometimes falls victim to a desire to accomplish too 
much in too short a period of time. Giving complete and 
easily understandable reasons for a decision is by far the 
most difficult task of adjudication. It is also the most 
important one, because it takes “the magic’ out of the 
judicial process, and it should make the law, even the tax 
law, a living instrument of our social consciousness. The 
consciousness of being able to contribute to this goal is an 
exceptional reward for those whose vocation it is to 
administer the law. 


SPECIAL PROJECTS DIVISION 


During the year the Board set up a Special Projects 
Division which really became effective in September of 
1974. The Special Projects Section is authorized to have a 
three-person complement but has been operating under the 
Acting Head, Mr. S. R. Perrin, C.A , and Miss Mary Allen 
who was formerly secretary to the Chairman and who has a 
vast knowledge of income tax cases through her experience 
with this Board and the Tax Appeal Board. 


The basic function of the section is to read the many 
dissertations on the various sections of the new Act that are 
put out through Revenue Taxation in their interpretation 
bulletins, and their advance rulings, and the many articles 
that are written about the various sections of the new Act 
by members of the legal and accounting professions. These 
articles are read and summarized and critically analyzed and 
the results made available to the members who would 
otherwise not have enough time to see and digest all of the 
material that is published. 

In addition, as a result of Mr. Perrin’s experience as a 
Chartered Accountant with the Department of National 
Revenue and later as a Deputy Registrar of the Tax 
Appeal Board and the Tax Review Board, as well as being a 
qualified lawyer in The Netherlands, he is able to write, 
from an independent point of view, a constructive clerical 
analysis of the various pieces of material that come before 
him. 

In addition, the Special Projects Section prepares its own 
dissertations on the various sections of the new Act so that 
the members of the Board may view the Revenue Depart- 
ment’s interpretation bulletins, and articles written by 
persons who act primarily on behalf of taxpayers in the 
light of the appraisals prepared by this independent section 
of the Board in an effort to assist the members in 
assimilating the various conclusions that have been arrived 
at by the various writers and thereby make it easier for 
them to weigh them and formulate their own opinion on 
the merits of any particular case. It should be pointed out 
that the Special Projects Section is not so much concerned 
with individual cases as with the overall philosophy of 
taxation legislation and its general interpretation, and does 
not expect to have any direct impact on the judgment of 
any member in a particular case or to make any direct 
contribution to the composition of his reasons for judg- 
ment. That is not to say, however, that the members are 
not free to call upon the Section for research material on 
any specific problem that a member may have encountered 
with respect to a particular case. To date we have found 
this a most helpful addition to our operation and one which 
I feel will assist the members greatly in future in the 
arduous task of interpreting the new Act. 


CONCLUSION 


I feel that the Board is continuing to achieve positive 
results in its operation and I am encouraged by reviews of 
Board cases which have appeared in various newspapers and 
periodicals. It is my belief that the Board is serving a useful 
function. 

We have had the continued and unqualified co-operation 
of the Canadian Bar Association, the Canadian Institute of 


Chartered Accountants, the members of the Tax Litigation 
Section of the Department of Justice, and the Canadian 
Tax Foundation. I again had the honour to be asked to 
attend the 26th Annual Meeting of the Canadian Tax 
Foundation in November of 1974, and to have the 
opportunity of discussing the work of the Board there with 
members of both the legal and accounting professions. In 
addition, we have continued to have excellent co-operation 
from the publishers of the various tax services, and at their 
request we issued a letter, which is included in this report as 
Appendix ‘“‘D”, asking for suggestions on how we might 
improve the system of reporting the cases of the Board. As 
a result of this letter, the general consensus of opinion, at 
least from those who subscribe to the tax services, was that 
the Board should continue in the same way as it has done in 
the past. 

Naturally, we continue to have complaints. Some of 
these have been constructive and, as a result, we hope we 
have been able in some instances to improve our procedure 
so that it will be more usefull to taxpayers in the 


future. Of course we have received the usual number of 
critical complaints without any useful suggestions as to how 
the difficulties complained of might be overcome. This type 
of complaint usually comes from a disgruntled taxpayer 
who has had an unfavourable decision from a member and 
prefers to complain directly to the Chairman or Registrar of 
the Board rather than carry the appeal further. 


It would be remiss of me to complete this report 
without acknowledging the valuable contribution made by 
the dedication of the staff and the members to the 
principles of the Board. Whatever success the Board has 
achieved has been unquestionably due to their co-operation 
and dedication as well as to the co-operation of the outside 
organizations that I have mentioned. I would also be remiss 
in closing this report without expressing, on behalf of 
myself and the members of the Board, our sincere thanks 
and appreciation for your personal support and the support 
of your Department, which has been extended to us 
whenever required during the past year. 


APPENDIX “A”’ 
TAX REVIEW BOARD 


SITTINGS — 1974 
(September to December) 


City Date 
*Quebec May 27 
Montreal Feb. 18 (2 wks.) 
Montreal April 22 (2 wks.) 
Montreal June 17 (2 wks.) 
Toronto Feba 
Toronto Mar. 4 (2 wks.) 
Toronto April 29 (2 wks.) 
Toronto June 17 
*London Feb. 25 
Windsor (London) Jan. 28 
Hamilton (London) Feb. 18 
St. Catharines & Hamilton (London) June 10 
Sault Ste. Marie & Sudbury Jan. 21 
Thunder Bay Jan. 21 
Kingston Mar. 4 
Belleville Mar. 25 
Ottawa May 21 (2 wks.) 
*Winnipeg May 13 
Saskatoon April 1 
Regina May 21 
Edmonton April 16 (2 wks.) 
*Calgary May 13 
Vancouver Jan. 28 (2 wks.) 
Vancouver Mar. 25 (2 wks.) 
Vancouver June 10 (2 wks.) 
Kelowna June 3 
Victoria June 24 


JULY — THE ATLANTIC PROVINCES 


* Additional sittings may be arranged if work load dictates. 

Special sittings may be arranged as per Rules of Practice and 
Procedure. 

All sittings for Hamilton, Kitchener, London, Windsor and St. 
Catharines will be held in London (Ontario.) 


APPENDIX “‘B” 
TAX REVIEW BOARD 


SITTINGS — 1974 
(January to June) 


City Date 
*Quebec Dec 
Montreal Sept. 30 (2 wks.) 
Montreal Nov. 4 
Montreal Deca, 
Rouyn Dec. 9 
Toronto Sept. 16 (2 wks.) 
Toronto Nov. 4 
Toronto Nov. 25 (2 wks.) 
*London Oct. 28 
Windsor (London) Dec? 
Hamilton (London) Sept. 30 
Kitchener (London) Oct. 15 
St. Catharines (London) Oct. 21 
Sudbury Nov. 25 
Thunder Bay Nov. 18 
Ottawa Sept. 23 (2 wks.) 
*Winnipeg Nov. 18 
Saskatoon Oct: 15 
Regina Dece? 
Edmonton Oct. 7 
Edmonton Nov. 4 
*Calgary Oct, 21 
Calgary Nov. 25 
Vancouver Sept. 9 (2 wks.) 
Vancouver Nov. 18 (2 wks.) 
Vancouver Dec. 16 
Victoria sept.16 


*Additional sittings may be arranged if work load dictates. 
Special sittings may be arranged as per rules of practice and procedure. 
All sittings for Hamilton, Kitchener, London, Windsor and St. 
Catharines will be held in London (Ontario). 
Special sittings were held in Toronto for unrepresented taxpayers on 
August 26 and October 15, 1974. 


APPENDIX “C” 


NOTICE TO TAXPAYERS, THEIR 
COUNSEL OR AGENTS 


The Tax Review Board now has a new National Headquarters which occupies the 3rd and 4th Floors of the Kent 
Professional Building at 381 Kent Street, Ottawa (Postal Code: K1A OM1). 


On the 3rd floor of these quarters is a Courtroom for the hearing of cases arising in the Ottawa Taxation District. In 
addition, the Board will be pleased to grant special dates for the hearing of any appeals that the parties agree should be heard 
in Ottawa. 


An attempt will be made to ensure that there will be a Board Member available in Ottawa at all times, so that, on consent of 
the parties, special cases can be heard on notice as short as two days, provided reporters are available. This may allow counsel 
to arrange to present an appeal before the Tax Review Board while attending Ottawa on other business, especially if there is 
agreement as to the facts. 


On consent of the parties, the Board will continue to fix special dates on short notice for cases to be heard in the Board’s 
quarters at Montreal, Toronto, London and Vancouver, as well as at any other location where space is available in courtrooms 
where the Board normally sits. 


Special dates for sittings outside of Ottawa should only be requested where it is clear that the case will take two or more 
days to complete. 


Judge K. A. Flanigan, 
Chairman 


APPENDIX “D” 
Re: Tax Review Board Policy on Publishing Reasons for Judgment. 


When the Board was established and began operations on 15 December, 1971 one of the major changes in the operation of 
the Tax Review Board as compared with the Tax Appeal Board was the insertion of the provision in the Act that written 
reasons for judgment need not be given in each case but only where the Board decided that it was in the public interest to do 
so. 


The policy of the Board in publishing reasons for judgment in appeals heard was established at that time as follows: 


(1) In the light of the vast number of cases reported by the Tax Appeal Board and the Exchequer Court, now the 
Federal Court of Canada, most of the principles of law governing the pre-1972 Act had been established. Therefore, 
most of the cases decided would be decided on the basis of their own particular facts. For this reason, it was decided 
that since the Board would be able to handle and dispose of more appeals under the new system, it would be 
impossible, or at least impractical, to expect the Tax Services to publish each and every decision rendered by the Board. 
It must be remembered that notwithstanding these comments every case that comes before the Board ends with reasons 
for judgment which if not published by the Board may be obtained by either party by ordering same from the court 
reporter. 


(2) It was, therefore, decided after discussion with one or more of the Tax Services that each Member would 
select cases he felt contained a novel situation or a factual situation which would be of general interest to taxpayers, 
including the professions directly concerned with tax matters. This would ensure a continuous flow of Tax Review 
Board decisions to the Tax Services so that the professions and the taxpayers who use these services could determine 
and evaluate the philosophy of the new Board and its approach to the various types of cases. 


(3) This was later changed by adding to the above practice, the reporting of any cases appealed to the Federal 
Court of Canada so that where decisions of the Board were reversed practitioners or taxpayers could compare the 
reasons and see why the Board decision had been reversed. 


(4) This practice continues to the present time but some complaints have been received that not enough Board 
decisions are being reported. We have almost completed the pre-1972 cases and will do so, I am certain, within the next 
year. The 1972 Act will result in new sections being interpreted for the first time and this, of course, will result in more 
reporting and publishing as time progresses. 


Again keeping in mind that it is impossible or impractical to expect the Tax Services to publish all Board decisions, it 
would be the intention of the Board to continue publishing reasons for judgment as in the past where the sections of the new 
Act are the same as the sections of the old Act in substance but where the cases present an interesting legal problem. Also, it 
should be remembered that no Court publishes all its decisions. 


The Board would welcome any suggestions concerning improvement in this procedure for publishing reasons for 
judgment and would welcome submissions from taxpayers or the professions, and would give serious consideration to 


changing its procedures if a different arrangement were more acceptable to the Tax Services and felt more instructive to the 
taxpayers in general. 


Suggestions may be made in writing to the Board at its headquarters at 381 Kent Street, Ottawa, Ontario, KIA OM1. 


Dated September 20, 1974 
at Ottawa, by Chairman of the Board. K. A. Flanigan 
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Lucien Cardin : 


Tax Review Board 
Fifth Annual Report 


The Fifth Annual Report of the Tax Review Board, 
covering the Board’s activities for the 1975 calendar year, 
(its fourth full year of operation), is submitted in accord- 
ance with section 7 of the Tax Review Board Act. 

My predecessor, Judge Keith A. Flanigan, appointed in 
December of 1971 as the first Chairman of the Tax Review 
Board, was in office for most of the 1975 calendar year. In 
presenting his annual reports for the years 1971, 1972, 
1973 and 1974, the then Chairman explained in detail the 
purpose for which the new Board was created, its object- 
ives, its constitution, its terms of reference, its authority, its 
procedures, and indeed its policies, so that { do not feel it 
necessary to repeat at length in this report the historical 
background of the present Board’s composition, statutory 
authority and responsibilities which, of course, continued 
to underlie the Board’s activities during the 1975 calendar 
year. 

It was with great regret that the members of the Tax 
Review Board learned of their Chairman’s decision to resign 
from the Board and to return to the Bench as a Judge of 
the County Court for the Regional Municipality of Ottawa- 
Carleton as of November 1, 1975. 

In accepting his appointment as Chairman of the Tax 
Review Board in December of 1971, Judge Flanigan was 
faced with formidable challenges. The number of income 
tax appeals filed with its predecessor, the Tax Appeal 
Board, had been continuously increasing from year to year, 
and the procedures and the rules governing the activities of 
that Board were somewhat cumbersome and did not permit 
the members to deal with the increased number of appeals 
as expeditiously as the circumstances required. As a result, 
the backlog of outstanding appeals filed with the then 
Board was growing to unacceptable proportions, and 
measures had to be taken to reverse the trend by setting up 
the present Tax Review Board under a more stream-lined 
system of procedure. 


Chairman Flanigan’s challenge, of course, was not simply 
to reduce the backlog of over 1500 appeals awaiting 
hearing. It meant organizing the sittings of the Board in 
such a manner as to permit easy, and relatively quick, 
access to the Board by an increasing number of interested 
taxpayers, and seeing to it that the appeals were heard and 
decided within a reasonable period of time, as well as 
concentrating on hearing and disposing of the accumulated 
appeals until all the appeals before the Board were on a 
more or less current basis. This the new Board succeeded in 
doing. By the end of 1975, except for certain exceptional 
cases, appeals were being heard and disposed of within six 
to eight months after the date of filing. Since the 
procedural delays involved in the hearing of tax appeals in 
the manner prescribed by the Board’s Rules of Practice and 
Procedure take up some three months’ time, I am satisfied 
that the Board is now generally hearing appeals on a current 
basis. 

The most important, and indeed the most difficult, 
aspect of Judge Flanigan’s challenge, other than to expedite 
the hearing of appeals, was to maintain the quality of the 
decisions rendered by the members of the Board. Prior to 
the setting up of the Tax Review Board, the decisions of 
the Tax Appeal Board members were rendered some time 
after the appeals had been heard and after the member had 
had an opportunity to review the transcript of evidence and 
the exhibits. The written reasons for judgment, which by 
statute were required for every decision rendered by the 
Tax Appeal Board, were therefore carefully prepared, with 
the aid of textbooks on tax law, accounting, jurisprudence, 
etc., in the serenity of the member’s own office. 

Under the Tax Review Board Act, the policy of the 
Chairman was to encourage the members to render their 
decisions from the bench at the conclusion of each case, or 
at least at or before the end of the current sittings of the 
Board at which the appeal was heard. Most members of the 


Board succeeded in rendering decisions from the bench in 
most of the appeals before them, reserving judgment only 
in those cases which presented a particularly difficult legal 
problem. 

I think it is to the former Chairman’s everlasting credit 
that he succeeded in introducing a radical change in the 
Board’s method of disposing of the appeals without in fact 
diminishing the quality of its decisions. I believe that the 
taxpayers, the practitioners, and the officials of the 
Department of National Revenue truly appreciated Judge 
Flanigan’s efforts, as indeed have the members of the Board, 
in achieving his unquestionable success in making of the 
Tax Review Board, a more accessible, more flexible, and 
more expeditious tribunal than its predecessor without 
sacrificing to any extent the soundness and the depth of the 
decisions rendered by its members. 

In view of this Board’s past achievements, I am very 
conscious of my responsibilities in succeeding Judge Flani- 
gan as Chairman of the Tax Review Board, and I certainly 
propose to do all I can to ensure that the Board will 
continue to meet the very high standard set by my 
predecessor. 

However, it would be most misleading, and indeed 
unfair, if, from what I have already said, it was felt that the 
very commendable change in the Board’s method of 
disposing of more appeals and rendering more decisions 
from the bench was accomplished without great effort on 
the part of the members and without posing serious 
problems of a very practical nature. 


The number of sittings of the Tax Review Board was, 
from its inception, considerably increased in comparison to 
the sittings held by the Tax Appeal Board, and each 
member presided over more sittings per year across Canada, 
many of which were of two weeks’ duration. From January 
1972 to December 1975 the Tax Review Board held 253 
sittings. (See Schedule A). 


Taking into account that during the first half of 1972 
the Board was comprised of only Judge Flanigan as 
Chairman, Mr. Roland St-Onge and Mr. A.J. Frost, and that 
Mr. A.W. Prociuk and myself, though appointed to the 
Board in April 1972, did not commence hearing appeals 
until the autumn of that year, it will be agreed, I believe, 
that the Board accomplished a very commendable amount 
of work in 1972. The number of sittings held by the Board 
in 1972 was 67. In 1970, its last full year of operation, the 
Tax Appeal Board, with five members, held 45 sittings. (See 
Schedule B). 


The comparison between the activities of the two Boards 
is not made in any critical sense, but rather to emphasize 
the very substantial difference between the Tax Appeal 
Board and the Tax Review Board in their respective 
approaches to the procedure of hearing and disposing of tax 
appeals. 


The Tax Review Board would not, in my view, be able 
to operate as it now does without having at its disposal the 
impressively numerous volumes of jurisprudence on all 
aspects of income tax law which the Tax Appeal Board, as 
the first income tax board in Canada, has managed to 
produce since its creation in 1949, thereby making a very 
important and most useful contribution in the matter of 
interpreting the Canadian /ncome Tax Act and establishing 
the basic principles of our own tax law. I am happy to add, 
to the tribute already paid by my predecessor to the 
members of the Tax Appeal Board, my own sincere 
appreciation for their outstanding work. 

The Tax Appeal Board as conceived in 1949, and as its 
subsequent operations show, successfully met the challen- 
ges of that period. Only time and social and economic 
developments, involving changing business and accounting 
practices with their accompanying tax problems, necessi- 
tated the transition from the Tax Appeal Board to the Tax 
Review Board, and, of course, such changes and adjust- 
ments will forever be advisable and inevitable. 

However, radical changes in any organization are usually 
accompanied by minor problems of adjustment. The Tax 
Review Board is no exception and, after three years of 
operation, certain problems have arisen in the administra- 
tion of the Board on which I believe it would be 
appropriate and useful to comment. 

I have been concerned for some time, although I have 
never received a complaint from any of the members, about 
the effect that the Board’s heavy schedule could have on 
the members’ health. It is, of course, usually pleasant to 
travel, unless it becomes a steady diet, when it can become 
physically very tiring. The number of Board sittings, 
averaging between 13 to 15 per member per year, requires a 
very considerable amount of travel on the part of the 
members and registrars. I doubt if any other body in the 
Public Service has as great a travelling record as the Tax 
Review Board. 

Furthermore, desirable as it may be, rendering decisions 
from the bench in tax cases is not always easily done. 
Members must spend much more time in preparing cases 
before the hearing. Being unable to rely on transcripts of 
evidence in rendering judgments, members must take 
extensive notes during the hearing of an appeal. After 
listening to evidence and argument all day, unless the 
decision can be rendered “‘séance tenante”’, (which in many 
cases is not possible—and indeed at times not advisable), the 
member must examine the evidence, the argument and the 
jurisprudence, arrive at his decision, and prepare his reasons 
for judgment in each case, in the evening, at dawn or on 
week-ends, because of the pressure he is under to succeed in 
meeting the required deadline by rendering his decision 
from the bench during the current sittings. Even though the 
member may not be obligated by statute to give written 
reasons in each case, it is inconceivable, in my view, that a 


member of the Board should render any judgment without 
preparing and delivering some reason for his decision, 
whether oral or written. 

I think it only proper that full recognition be given here 
to all five members of the Tax Review Board, all of whom, 
as a dedicated and active team, have readily complied with 
a very demanding work schedule since 1972. As a result, 
not only have they succeeded in reducing the backlog of 
appeals to manageable proportions, but they have also 
played an important part in making the Tax Review Board 
an efficient and expeditious tax tribunal. 

In my opinion, however, there is unmistakable evidence 
that the greatly increased work load and the more exacting 
nature of the activities of the Board has inflicted more than 
normal stress and strain on the five members of the Board 
who, during the 1975 calendar year, each heard and 
disposed of an average of 80 appeals, not including the 
hearing of applications for extensions of time, for the 
production of various documents or of motions on various 
procedural matters. I believe statistics will show that the 
disposition by the Board of so many appeals on income tax 
matters, which is not the easiest field of law, is well above 
the average achieved by members of any other Canadian 
court or board in the period of one year. 

I considered it necessary to include these remarks in my 
report for no other reason than to add weight to my 
suggestion that the present, as well as the foreseeable, work 
load of this Board is rather strenuous for five members to 
handle. To continue the present work load for any 
extended period of time would, in my view, inevitably 
affect the members’ efficiency, or health, or both. 

I strongly feel that, on the basis of the number of tax 
appeals presently being filed with the Board, and in view of 
the volume of pending litigation in respect of the 1972 
Income Tax Act, the composition of the Board should not 
be less than its statutory complement of seven members if 
the creation of another backlog of appeals is to be avoided. 


PRESENT COMPOSITION OF THE BOARD 


Fortunately, soon after I succeeded Judge Flanigan as 
Chairman of the Tax Review Board in December 1975, I 
was happy, and indeed very much relieved, to learn of the 
proposed appointment of two new members to the Board, 
Mr. Guy Tremblay of Quebec City and Mr. Delmer Taylor 
of Ottawa. 

For 1976, therefore, the Board’s membership will be 
composed of: 

Chairman: Louis-Joseph Lucien Cardin, P.C., Q.C., B.A., 

LLB. 


Members: 

Roland St-Onge, Q.C., B.A., B.Phil., LL.L. 

Alfred John Frost, F.C.A., Barrister-at-Law 

Alexander W. Prociuk, Q.C., B.A., LL.B. 

Delmer E. Taylor, B.A., C.A. 

Guy Tremblay, LL.L., C.G.A. 

Mr. Guy Tremblay studied law at the University of 
Ottawa, and was admitted to the Bar in June, 1958. He 
obtained his degree in Industrial Science and is a member of 
the General Accountants Association. Mr. Tremblay has an 
excellent background in tax law as legal adviser to the 
Deputy Minister of the Revenue Department of the 
Province of Quebec. In 1964, he was appointed as adviser 
and researcher in the Bélanger Royal Commission on Tax 
Law in Quebec and, subsequently, was made Regional 
Director of Tax Litigation for the provincial Department of 
Revenue in Quebec. Prior to his appointment to the Tax 
Review Board, Mr. Tremblay, while carrying on an active 
practice in law in Quebec City, was associate professor of 
Canadian Tax Law at the Faculty of Law of Laval 
University. 

Mr. Delmer E. Taylor received his degree as a Chartered 
Accountant in 1950 and established his own accountant’s 
practice with offices and working partnerships throughout 
the Niagara Peninsula. Mr. Taylor also majored in eco- 
nomics and sociology, and has taken courses in Public 
Administration, Business, and Commerce. His accounting 
experience led him into the field of government auditing 
and financing and into business activities dealing with 
interrelationships between Canada and the United States. 
During his career to date, Mr. Taylor has served as one of 
the five Canadian directors appointed to the Buffalo-Fort 
Erie Peace Bridge Authority, and also as one of three 
full-time directors of the Canadian Section of the. St. 
Lawrence Seaway Authority until 1971, at which time he 
was appointed Chairman of the National Harbours Board, a 
Crown Corporation reporting to the Parliament of Canada 
through the Minister of Transport. 

The knowledge and experience of the newly appointed 
members in various fields of professional and business 
activity is a most useful asset, and the Board is indeed 
happy to welcome them as part of the Tax Review Board 
team. 


SITTINGS OF THE BOARD 


The addition of Mr. Taylor and Mr. Tremblay to the 
Board will facilitate the Board’s policy of not having the 
same member sit too frequently in any given city in which 
tax appeals are heard on a regular basis. The reason for 
attempting to rotate the members so that each member 


may preside in turn in all areas across Canada where the 
Board holds sittings is obvious and, I believe, amply 
justified. However, the strict rotation of the members of a 
five-member Board was always somewhat difficult and was 
made even more complicated after a regrettable incident 
which occurred in Montreal in 1975. 

All the appeals heard in Quebec City and Sherbrooke, 
and a very large number of the appeals heard in Montreal, 
are pleaded in French or involve French-speaking witnesses. 
Since only two of the members of the Board for 1975 were 
fluent in both French and English, an attempt was made to 
introduce simultaneous translation in the Board’s court 
room in Montreal so that unilingual English-speaking 
members of the Board would be able to conduct hearings in 
that city. The experience proved to be extremely costly, 
technically unsatisfactory, and psychologically disastrous, 
and adverse publicity appeared in the press. Simultaneous 
translation was therefore abandoned, and the appeals in the 
Province of Quebec were thereafter heard only by the two 
francophone members of the Board, thereby causing an 
unbalanced rotation of members throughout the country as 
a whole. 

With Mr. Tremblay’s appointment, any hearings in the 
Province of Quebec which require a thorough understand- 
ing of the French language will now be shared by three 
members instead of two. In Montreal, particularly, a serious 
attempt is being made to group together in one sittings any 
appeals that are to be pleaded exclusively in English for 
hearing by anglophone members, so that all members of the 
Board will have an opportunity of presiding at hearings in 
Montreal, where the appeals are often very interesting and 
at times quite complicated. In this way it is earnestly hoped 
that a more equitable rotation of the Board’s members in 
taxation districts across Canada can be achieved. I am also 
very happy to report that Messrs. Prociuk and Taylor have 
eagerly undertaken courses in French, and Messrs. St-Onge 
and Tremblay are sharing a tutor in order to perfect their 
ability to speak English. 


DURATION OF SITTINGS 


The length of a normal sittings of a member of the Tax 
Review Board has been two weeks each month. In 1975, 
however, not only was the Board seized with very many 
motions to adjourn appeals after a sittings was in progress, 
but it was also faced with requests to have appeals that 
were to have been heard at the beginning of the sittings set 
down for hearing during the second week. If for valid 
reasons the requests were granted, this meant that the 
sitting member of the Board would have a far-from-full 
schedule of hearings for the first week but would be 
extremely busy during the second week. In my view, this 


led to a costly waste of valuable time. In order to avoid 
such occurrences, the sittings have now been arranged so 
that each member conducts hearings of one week’s duration 
every third week. The number of appeals placed on the roll 
for a particular sittings is sufficiently large to ensure that 
the member can count on a full week’s work. He can, if the 
circumstances require it, sit one or two days in the 
following week so as to complete the hearing of an appeal 
commenced in the previous week or to begin hearing any 
specific appeal with which the parties have indicated that 
they are anxious to proceed without further delay. I 
appreciate that this policy may at times cause some 
inconvenience to the parties, but I feel certain that, with 
the co-operation and goodwill of all concerned, suitable 
arrangements can be made so that appeals which are 
particularly pressing will be heard expeditiously and to the 
satisfaction of the parties. 

Although the Board has not as yet been seized with 
some of the more difficult cases that can arise out of the 
1972 Income Tax Act, | am informed that there are very 
many complicated cases pending in the different regional 
areas, involving the more difficult sections of the new Act, 
which will no doubt result in appeals to the Board in 1976 
On197 76 

Since the interpretation of many sections of the new Act 
is without any judicial precedent or prior jurisprudence, I 
feel it necessary to hold regular monthly meetings of the 
members of the Board so that the legal problems arising out 
of the more complicated sections of the new Act can be 
studied and discussed with a view to arriving at a consensus 
by the members of the Board as to the meaning of the more 
nebulous provisions of the Act. In my view, such meetings 
should also be very useful in permitting each member of the 
Board to bring up for discussion any unusual legal, 
accounting, or procedural problems encountered during a 
sittings. They would also provide a forum for discussion of 
various general areas of tax law which have not as yet been 
clearly circumscribed by the courts, and which occasionally 
lead to confusion and, at times, even to anomalies. 
Notwithstanding what I have just said, it must be clearly 
understood that the authority and the responsibility for 
rendering a decision in each appeal rests solely and 
exclusively on the member who presided at the hearing, and 
it goes without saying that no decision in any appeal will be 
rendered collectively by the Board. Subsection 9(3) of the 
Tax Review Board Act is quite clear, and I expect, of 
course, that each member, individually, shall hear, 
determine and dispose of all income tax appeals that come 
before him. However, I also believe just as strongly that 
regular study of, and discussions and reflection on, the 
Income Tax Act and related matters by the members of the 
Board, can and will be translated into a more efficient and 
progressive interpretation and application of the amended 
Income Tax Act. 


ADJOURNMENTS 


The Board has in the past made a truly sincere effort to 
accommodate the parties with regard to the dates on which 
appeals are to be heard by the Board, and will, of course, 
continue to do so in the future. However, particularly in 
the past several months, I am forced to regard with a great 
deal of concern the number of requests for adjournments 
that are made after appeals have been set down for hearing, 
and after the Board has already assigned a member to hear 
them and after all the necessary arrangements have been 
made to hold a sittings in a particular area. I can readily 
appreciate that circumstances may arise when a party, for 
valid reasons, cannot proceed with his or her appeal, in 
which case a request for an adjournment can be justified. 
However, it seems to me that adjournments of cases should 
be the exception and not the rule; and, as I see it, the 
reverse is beginning to be the case. Some appeals have been 
adjourned as many as eight times. Other instances have 
occurred when, after notices of hearing in respect of 20 to 
25 appeals have been served in a particular area and the 
presiding member is on the bench ready to hear the appeals, 
he has been left, after all consents to judgment, withdrawals 
and adjournments have been registered, with so few appeals 
actually remaining to be heard that he no longer could see 
any justification for holding the sittings. In other instances 
because of the large number of adjournments requested in 
cases for which notices of hearing had been sent out and for 
which the date for hearing the appeals had been set, the 
number of appeals remaining was so small that the sittings 
was simply cancelled from Ottawa. However, by then it was 
too late for the Board to arrange a sittings in another area 
for the same dates because appellants there would not have 
sufficient prior notice of the change of plan. 

Since an appeal is a taxpayer’s expressed desire to 
challenge the Minister’s tax assessment, it is reasonable, I 
believe, for the Board to presume that the taxpayer is 
anxious to have his appeal heard as soon as possible. Only 
on very rare occasions does the Crown ask for the 
adjournment of an appeal. Although I am sure there must 
be a reason other than that counsel for the appellants are 
too busy, I cannot understand why the Board is faced with 
so many requests for adjournments on behalf of the 
appellants and I propose to make more stringent enquiries 
as to the validity of the reasons and to try to come up with 
some practical solutions to the problem. 

In the interim, I feel that an immediate step is necessary 
to halt the ‘adjournment trend” among appellants, and I 
believe that, in order to avoid the creation of a new backlog 
of appeals, it is not unreasonable, under the circumstances, 
to enforce rigidly the practice that no appeal will be 
adjourned for a third time without exceptionally valid and 
well-documented reasons being presented to the Board, 
whether the application is made in person or by letter. 


Interested parties will be advised that in future there will be 
a strict application of the Board’s policy in dealing with 
motions to adjourn. 


REASONS FOR JUDGMENT 


Subsection 10 (3) of the Tax Review Board Act stipu- 
lates that reasons for decisions need not be given in writing 
except where it is in the public interest to do so. The policy 
of the Board in that respect has required written reasons for 
decisions in three circumstances: 

(1) When a decision has been reserved and written 

reasons are obviously required; 

(2) Where an appeal contains an interesting legal issue 
and the member has considered it in the public 
interest to have his reasons published; and 

(3) When a decision of the Board has been appealed to 
the Federal Court and oral reasons only were given 
when judgment was rendered from the bench. 

This practice is in keeping with the Board’s general 
policy of expediting the disposition of appeals. In some of 
the appeals, of course, the basic facts are uncomplicated, 
and the law and the authorities are exceedingly familiar to 
the members of the Board, the practising tax lawyers, and 
counsel for the Minister of National Revenue, and add 
nothing new to an interminable list of jurisprudence on the 
particular point in issue. The decisions and the reasons for 
judgment in such cases are usually given orally from the 
bench without publishing, or even issuing, written reasons. 

However, the absence of written reasons permitted by 
the Tax Review Board Act, and made necessary by the 
number of decisions which have to be rendered by the 
Board, has created some problems and caused considerable 
embarrassment to the Board. 

If, perchance, an appellant, who is naturally very 
interested in the outcome of his appeal, has not really 
understood the reasons for a decision that may have been 
given orally, and very often quite rapidly, by the presiding 
member, and desires to read a copy of the reasons which 
motivated that decision, he must purchase them, at some 
considerable cost, from the court reporter. Respondent’s 
counsel must, of course, do likewise if he wishes to take 
written reasons for judgment to his client, the Minister of 
National Revenue. 

In my opinion, the reasons whereby a decision is reached 
are as important to the taxpayer as the decision itself, and 
since the Tax Review Board was created to be “the 
taxpayer’s court”, and a sort of buffer between the 
individual citizen and the formidable authority and admin- 
istrative power wielded by the state, it seems to me to be an 
integral part of the taxpayer’s day in court that he should 
understand exactly why his assessment was confirmed, 
vacated or varied. 


Another source of confusion and embarrassment to the 
Board in not having written reasons for judgment in all 
appeals occurs when one party to an appeal has obtained 
from the court reporter a transcript of the reasons for 
judgment in the appeal of another taxpayer and has cited it 
before the Board or Courts, thus taking the opposition by 
surprise. Although unpublished reasons are not binding on 
members or judges in rendering decisions, the Board has on 
several occasions been at a loss to know how to deal with 
requests from tax publishing houses for copies of reasons so 
cited, and the Board, not having a written copy of the oral 
reasons given in a particular case, has been unable to supply 
them. 


These incidents, as well as the fact that reasons for 
judgment in decisions which have been appealed have not 
always been available to the Federal Court, are a source of 
constant and very considerable concern to me, and much 
thought has been given to finding a practical solution. The 
root of the problem is, at the present time, the large 
number of appeals to be decided by the members at a 
sittings and the fact that the frequent sittings of the Board 
do not give the members sufficient time to prepare, draft, 
edit, and produce “instant” reasons for each decision they 
render in a form that would be suitable for publication. 


As a partial solution to the problem, (although it may 
not solve all the public relations problems I have described), 
I believe that it is essential for the Board to have, for its 
own use at least, a complete record, not only of the 
decisions but of the reasons given therefor, in all appeals 
heard by the Board, and that these reasons be readily 
accessible by means of a cross-file index. 


I am not now advocating a return to the procedure 
followed by the Tax Appeal Board whereby very few 
decisions were rendered from the bench and whereby most 
decisions and reasons were based on the complete transcript 
of evidence and/or argument taken at every hearing. What I 
am proposing is, that for purposes of the Board’s record, all 
decisions rendered by the members, either from the bench 
or after having been reserved, be accompanied by written 
‘reasons. 


Reasons that are given orally from the bench will be 
tape-recorded by the Assistant Deputy Registrar, brought 
back to the presiding member’s office, and typed out. Thus, 
a rough copy, only, of the transcribed reasons will remain 
in the Board’s records. 

In my opinion, this procedure is now necessary and will 
become more so in the months ahead. It will not unduly 
delay the disposition of appeals, it will not involve 
additional expense, and it will not entail an unwarranted 
amount of additional work for the members, but it will 
enable the Board to have a more complete record, and 
better access to and control of the detailed reasons for its 
decisions as well as of the decisions themselves. 


INTERNAL ORGANIZATION OF THE BOARD 


Although it may not be customary to deal, in an Annual 
Report, with the internal organization of the Board, I 
believe that, as a result of the experience acquired by the 
Tax Review Board since 1972, and particularly in view of 
the more difficult role the Board will have to play in 
respect of the 1972 amended Income Tax Act, some 
indication should be given here as to how the Board 
proposes to meet its new challenge. 


The former Chairman was greatly concerned with the 
administrative and operational functions of the Board’s 
support staff. As a result of a very careful and detailed 
study of the Board’s present internal organization, it was 
decided that employees of the Board, other than the 
members, their secretaries and Assistant Deputy Registrars, 
would all fall into one of three divisions, viz., the Registry, 
the Administrative Support Services, and the Special 
Projects Section. 

All work directly related to appeals will be physically 
consolidated into one area under a Clerk of Process, and a 
line of authority and responsibility for that section clearly 
defined. 

The Administrative Support Services Section will act 
exclusively as a necessary liaison between the Board and the 
Department of Justice, and it will keep only those records 
which are considered by the Board as essential on a “need 
to know” basis, leaving the main responsibility for the 
Board’s administration, as required, to the Department of 
Justice. 

The third division of the Board is the Special Projects 
Section, which, as reported in his 1974 Annual Report, was 
considered by Judge Flanigan as a very important and 
necessary link in binding the ensemble of the Board’s 
activities and operations into a meaningful, useful and 
progressive income tax tribunal. I fully share the former 
Chairman’s point of view, particularly with respect to the 
expected flood of appeals dealing with the 1972 Income 
Tax Act that will shortly be filed with the Board. 


Numerous papers and articles have been written by 
special committees of different Bar Associations, and of the 
Canadian Institute of Chartered Accountants, as well as by 
known Canadian tax authorities, and the one thing about 
which they are unanimous is the complexity of certain 
sections of the new Act and the difficulty that seems to 
exist in their interpretation and application. If one of the 
main purposes of establishing the Board in 1971 was to 
reduce the backlog of appeals awaiting final disposal, that 
goal has now been largely reached. If the Board is to 
continue to render a useful service to both the taxpayer and 
the Department of National Revenue by adjudicating tax 
litigation between them as equitably and as expeditiously as 
possible, then it is, in my view, essential that the Board 


have at its disposal the facilities for necessary research into, 
and study of, among other things, the unclear sections of 
the new Act, as well as into the evolving accounting 
methods proposed by accountants in the application of 
other complex sections of the new Act. The Board, in my 
view, cannot reasonably be expected to hear appeals on a 
current basis and render meaningful decisions which might 
make some small but useful contribution toward the inter- 
pretation and application of a very complex Act, without 
adequate facilities for research and study of both tax law 
and accounting practices. 


In my opinion, the relatively stable principles of 
Canadian tax law, backed by a voluminous amount of 
jurisprudence will always remain invaluable, but recent 
rapid, and indeed radical, changes in the country’s eco- 
nomic, social and business activities will continue in the 
future, and will be reflected in comparable changes in tax 
law and accounting methods, and it is incumbent upon the 
Board to keep pace with this progress if it is to continue to 
make a useful contribution in the field of income tax 
litigation. 

In setting up the Special Projects Section as a distinct 
division of the Tax Review Board, I am proposing that a 
present member of the Board’s staff, Mr. S.R. Perrin, a 
chartered accountant, who is also a graduate lawyer who 
practised law in Holland for fifteen years, and who, since 
February 1959, has been continuously and actively in- 
volved in Canadian tax law as Income Tax Assessor, Field 
Assessor and Appeals Assessor with the Department of 
National Revenue as well as Deputy Registrar of the Tax 
Appeal Board, be now made Director of the Special 
Projects Section. 

Mr. Perrin’s competence in accounting as well as in tax 
law, his record of service, his wide experience in research in 
both these fields, and his knowledge of all the operations of 
the Tax Review Board, make him, in my opinion, excep- 
tionally well qualified to set up a support body that will 
meet the present and future research requirements of the 
Tax Review Board. 


In organizing the Special Projects Section into an 
adequate and effective support unit, I am counting heavily 
on the competence and knowledge of Miss Mary Allen, who 
since 1949 has held responsible positions in both the Tax 
Appeal Board and the Tax Review Board. She has always 
shown well-above-average interest and dedication to her 
work, and has constantly provided invaluable services to 
both Boards as a result of serious study of, and research 
into, tax law and procedures. Because of this, and because 
of her great familiarity with the decisions of the Board and 
the jurisprudence of higher courts in tax matters, her 
contribution and co-operation in helping set up a useful and 
practical Special Projects Section is, in my view, indis- 
pensable. 


Although both Mr. Perrin and Miss Allen have in the past 
been doing extremely useful work for the Tax Review 
Board along somewhat similar lines, their individual efforts 
were unrelated to and unco-ordinated with those of the 
other. The purpose of making the Special Projects Section 
into a distinct division is to consolidate these activities by 
means of clear and precise terms of reference setting out 
their duties and responsibilities, which will consist princi- 
pally in the co-ordination and correlation of information 
vital to the members of the Board in dealing with appeals 
under the new Act. 

The principal responsibilities of the Special Projects 
Section are to research into the purport, meaning and effect 
of Government Bills proposing changes in tax law; to study 
and follow changes in accounting methods; to keep abreast 
of all new tax decisions and principles enunciated by the 
higher courts; to advise members of decisions rendered by 
the Board that have been reversed by higher courts; and to 
report to the members of the Board on the above on a 
regular basis. The Special Projects Section will also be 
responsible for noting all decisions rendered by members of 
the Board, summarizing and recording the accompanying 
reasons, and cross-filing them in the Board’s records for 
quick reference. It will also compile the necessary statistics 
of the Board’s judicial operations from information pro- 
vided by the Registry. Another important function of the 
Special Projects Section will be to build up, maintain and 
operate an adequate library on tax law and related subjects, 
as well as to make certain that all necessary law reports and 
tax and accounting publications are available and kept 
up-to-date. 

Experience has proven that it is necessary to check all 
decisions and reasons for typographical errors before they 
are sent to the publishers. It also has proven to be necessary 
to edit translations of decisions and reasons from French to 
English and vice versa and, for that purpose, a competent 
bilingual person will form part of the Special Projects team. 
All matters coming within the general scope of the above 
will be dealt with by the Special Projects Section under the 
direct supervision of the Chairman. 

I feel that the division of the Board into these three 
distinct sections, as well as providing a more efficient 
control of the Board’s internal operations, is necessary for 
the expeditious disposition of appeals, and will eliminate to 
a greater extent the possibility of typographical or factual 
errors in judgments or reasons for judgment issued by the 
Board. 


BOARD ACCOMMODATIONS 


During 1975, two important changes were made in the 
location of the Board’s court accommodations. The Board 


felt it was necessary to leave its accommodations in the 
Cadillac Building at 150 St. Lawrence Boulevard in 
Montreal, Quebec. After considering several sites, an office 
building and hotel complex situated at 505 Sherbrooke 
Street East, Montreal, was chosen. With the assistance of 
officials of the Department of Justice and architects and 
officials of the Department of Public Works, a court room, 
a retiring room, and counsel rooms comparable to the 
Board’s court accommodations in other cities were rented 
and furnished in the office building section of the complex. 
In June 1975, the Board was able to hold its first sittings in 
its new Montreal quarters. 

In the autumn of 1975, officials of the Department of 
Public Works informed the Board that the owners of the 
Bank of Canada Building in which the Board’s court 
accommodations were located at 900 West Hastings Street 
in Vancouver would not renew the lease for more than one 
year beyond the expiry date of June Ist, 1976. In the 
circumstances, it was decided that, if suitable accom- 
modations could be found which could be made ready for 
occupation by June 1976, the Board would not renew the 
lease for the West Hastings Street accommodations. 

I was informed at the time that the Immigration Appeal 
Board had rented offices in Vancouver, in the Bentall 
Towers on Burrard Street, which contained two court 
rooms. The peak load of appeals before the Immigration 
Appeal Board having then been heard, the second court 
room was no longer as essential to that Board. Chairman 
Janet V. Scott of the Immigration Appeal Board confirmed 
that, if their second court room was adequate to meet the 
Tax Review Board’s needs, she would not object to making 
arrangements to release that part of the Immigration 
Appeal Board’s accommodation in Vancouver to us. The 
Immigration Appeal Board court room proved to be 
adequate except for a few rather minor changes which can 
be made at relatively low cost. Final arrangements with the 
Immigration Appeal Board were made through officials of 
both the Department of Justice and Public Works, and the 
project is presently under way. It is estimated that, by June 
1976, these changes will be completed in order to provide 
the Tax Review Board with its own accommodations in 
Vancouver, which will consist of the court room, judges’ 
chambers and the Registrars’ office. The waiting room and 
the counsel chambers will be shared with the Immigration 
Appeal Board. 

I wish here to express to the Chairman of the Immi- 
gration Appeal Board my deep appreciation of the whole- 
hearted co-operation and support which she and _ her 
officials have extended in order to bring about what I 
believe to have been a very practical and economical 
arrangement for both the Immigration Appeal Board and 
the Tax Review Board. 

During the two and one-half years the Board has 
occupied its quarters at 381 Kent Street in Ottawa, it has 


become apparent that certain working facilities which had 
been conceived and provided for the Assistant Deputy 
Registrars in the original plans proved to be unsuccessful 
from a practical point of view. At present, the Board has 
four Assistant Deputy Registrars and, should the Board 
reach its full complement of seven members, a fifth 
Assistant Deputy Registrar might then be required. The 
Assistant Deputy Registrars all share a common office of 
the “open-concept” type, which, in my opinion, is, because 
of the nature of their work, a most unsuitable arrangement. 
In keeping with the Board’s plans of centralizing in one 
section of the building all personnel employed in the 
Registry, it is proposed to make a sufficient amount of 
space available for the creation of five small individual 
offices, which can be accomplished at a very minor cost by 
judicious use of partitions to divide the area. If the 
Assistant Deputy Registrars are to function efficiently, they 
must be given some privacy in which to do their work. A 
request to the Department of Justice to that effect has been 
made, and it is my sincere hope that the plans will be 
carried out during the summer months of 1976. 


ESTIMATES 


The Board does not foresee any necessity for a 
substantial increase in its budget for the 1976-1977 fiscal 
year. In view of Judge Flanigan’s resignation from the 
Board, the appointment of Messrs. Taylor and Tremblay 
will result in only one additional secretarial salary. No 
unusual increase in the Board’s present support staff or the 
present work load as a result of the appointments is 
anticipated at this time. The expenses expected to be 
incurred relative to the Board’s new accommodations in 
Vancouver and the necessary minor changes in the Board’s 
headquarters at 381 Kent Street can be met within the level 
of the Board’s normal budget. 


CONCLUSION 


I cannot help but feel that the Tax Review Board’s first 
challenges have been successfully met due to the able 
administration of the former Chairman, Judge Flanigan, 
and because of his assiduous work and that of the members 
of the Board since 1972. However, the Board, in my view, 
is now entering upon a new phase of its existence, in which 
its challenges and responsibilities will be somewhat 
different. 

Arriving at equitable and practical solutions to problems 
posed by the new Jncome Tax Act is not important only to 
those who are directly involved in tax litigation. Such 
solutions are, in my view, also of very great concern to 


taxpayers in every phase of our social structure, not only 
because they reflect the continuously growing complexity 
of our social and economic activities, but also because they 
will have an increasingly direct bearing on the lives of all 
Canadians. 

Of course, hearing tax appeals on a current basis will 
continue to be one of the Board’s objectives, but its 
principal new challenge will undoubtedly be the rendering 
of reasoned decisions that will be as equitable and accurate 
as possible, in adjudicating tax litigation involving the 1972 
Income Tax Act. Notwithstanding the research, study and 
effort that the members of the Board and its staff are 
prepared to undertake in meeting this formidable challenge, 
it cannot, in my view, be successfully met without the 
continued co-operation, concerted effort, and sympathetic 
understanding of the Canadian Bar Association, the 
Canadian Institute of Chartered Accountants, the Tax 
Litigation Section of the Department of Justice, and the 
Canadian Tax Foundation, as well as of the individual 
practitioners who appear before the Board on behalf of the 
taxpayers. May I state here my appreciation for their 
invaluable co-operation to date and express the hope that 
the Board will long continue to merit their support. 


The Board, of course, could not operate without the 
dedicated and loyal support of every member of the Tax 
Review Board staff. I fully appreciate, as indeed did the 
former Chairman, most of the difficulties and problems 
which they had to overcome in carrying out their respective 
assignments. In expressing to them the deep and sincere 
gratitude of all members of the Board, may I state here that 
very considerable effort has been made, in which some 
success has been achieved, to resolve at least some of the 
major administrative difficulties which affected them and 
which made it difficult for them at times to maintain their 
morale at the desired level. 

In the past several months particularly, I have been 
impressed with the co-operation shown and the help given 
by members of your Department, which will permit the 
Board to resolve some long-standing and_ serious 
administrative problems. To you, Sir, and through you, 
may I extend my sincere thanks and appreciation for the 
valuable support which you and the members of your 
Department have extended to the members of the Tax 
Review Board and its staff during the past year. 


SCHEDULE A 
TAX APPEAL BOARD 


Number of legal actions launched by taxpayers 


1967 664 
1968 730 
1969 543 
1970 860 
1971 (to Dec. 14) 15350 
Total 4,147 
Average 829.4 
TAX REVIEW BOARD 


Number of legal actions launched by taxpayers 


1971 (from Dec. 15 to 31) 58 
19:72 1,010 
1973 1,056 
1974 223 
1975 1,033 

Total 4,380 

Average (for slightly over 4 years) 1,095.0 


SCHEDULE B 


TAX REVIEW BOARD 
(JANUARY 1, 1975 TO DECEMBER 31, 1975) 


Number of Appeals filed 833 
Number of Applications for extension of time 
filed 190 


Number of Appeals on file dormant pending a 
decision from a higher tribunal 


Hutterites 394 

Film Ventures 185 

LG Pati: 62 641 
Active Appeals 1,016 
Total Appeals 1GS7 
Appeals 

(a) Heard by the Board 394 

(b) Withdrawals by parties 124 

(c) Consents to Judgment 

filed by parties 260 

Total Disposition 778 


With regard to Appeals heard, the 
decisions were: 


(1) Allowed 135 or 34.3% 
(2) Allowed in part 58 or 14.8% 
(3) Dismissed 187 or 47.4% 
(4) Reserved 14or 3.5% 
Total 394 


Applications for Extension of Time 
(a) Granted as Minister did 


not oppose 123 
(b) Heard by Board 
(1) Allowed 38 or 77.8% 
(2) Allowed in part 
(For one of the years) 2or 4.1% 
(3) Dismissed 9 or 18.1% 
Total 49 


Section 174 
Heard and adjudicated upon 20 
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March 31, 1977. 


The Honourable R. Basford, P.C., B.A., LL.B., M.P., 
Minister of Justice and Attorney General 
of Canada, 
OTTAWA, Canada. 


Dear Mr. Minister: 


Pursuant to section 17 of the Jax Review Board Act, 19 Eliz. Il, chapter 11, I 
hereby report to you the activities of the Tax Review Board for the calendar year ended 
December 31, 1976. 


Yours respectfully, 


Lucien Cardin 


Tax Review Board 
sixth Annual Report 


The Sixth Annual Report of the Tax Review Board 
covering the Board’s activities for the 1976 calendar year is 
submitted in accordance with section 17 of the Tax Review 
Board Act. 

The Board, which reached its full statutory complement 
of seven members in 1976, was composed of: 


CHAIRMAN: 
Louis-Joseph Lucien Cardin, P.C., Q.C., B.A., LL.B. 
ASSISTANT CHAIRMAN: 
Francis Joseph Dubrule, Q.C., B.A. 
MEMBERS: 
Roland St-Onge, Q.C., B.A., B.Phil., LL.L. 
Alfred John Frost, F.C.A., Barrister-at-Law 
Alexander W. Prociuk, Q.C., B.A., LL.B. 
Delmer.B. Taylor, BzA., C.A. 
Guy Tremblay, LL.L., C.G.A. 


Mr. F.J. Dubrule was appointed to the Board as 
Assistant Chairman on May 27, 1976. After receiving his 
B.A. degree from Queen’s University in 1942, Mr. Dubrule 
served as a pilot with the Royal Canadian Air Force during 
World War II. He studied law at Osgoode Hall and was 
called to the Ontario Bar in 1948. After practising law from 
1948 to 1950, Mr. Dubrule joined the Department of 
National Revenue, becoming a member of the Department 
of Justice in 1967. In 1971 he was named Queen’s Counsel 
and was appointed Director of Tax Litigation for the 
Department of Justice. Mr. Dubrule’s knowledge and long 
experience in fiscal law is a great asset to the Board and his 
appointment as Assistant Chairman is greatly appreciated. 


STATISTICS 


During 1976 the number of legal actions launched by 
taxpayers was 1,504, as compared to 1,033 in 1975. Of the 
1,504 legal actions launched in 1976, Consents to Judg- 
ment were subsequently filed by the litigants in 284 
appeals; 110 appeals were withdrawn and dismissed for 
want of prosecution; 239 applications to extend the time to 
file notices of objections or notices of appeals were heard 


and disposed of; and 8 applications under section 174 of 
the Income Tax Act were filed with the Board and 
adjudicated upon. Of the remaining 454 appeals that were 
heard on the merits: 

124 appeals were allowed 

226 appeals were dismissed 

187 appeals were allowed in part 

21 appeals were reserved as at December 31, 1976 


The number of appeals filed with the Board in 1976 was 
31% higher than the number filed in 1975, and 21% higher 
than the average 10% yearly increase over the past 10 years. 
On the basis of available information, and the rate of 
incoming appeals to date, it is expected that the increase in 
the number of appeals for 1977 will be at least comparable 
to the number of appeals received in 1976. 


SITTINGS OF THE BOARD 


The Board has sat on a regular basis in its own court 
accommodations in Toronto, Montreal, London, Ottawa 
and Vancouver. The Board also held regular hearings in St. 
John’s, Nfld.; Halifax and Sydney, N.S.; Charlottetown, 
P.E.I.; Saint John, N.B.; Sudbury, Ontario; Rouyn, 
Sherbrooke and Quebec City, Quebec; Winnipeg, Manitoba; 
Saskatoon and Regina, Saskatchewan; Calgary and 
Edmonton, Alberta; and Victoria, Penticton and Kelowna, 
B.C. Special sittings were also held when it was estimated 
that an appeal would take more than two days to be heard. 


During 1976, many of the appeals were subject to the 
1972 Income Tax Act. The interpretation of some of the 
sections that Act was quite complicated and more time was 
required in hearing and considering these appeals. 


BOARD ACCOMMODATIONS 


The Board’s court accommodations in Vancouver in the 
Bentall Towers on Burrard Street, commenced in 1975, 
were completed in the summer of 1976 and are now fully 
operational. The Court Registrar’s offices, planned for 
construction in the Board’s Headquarters on Kent Street in 


Ottawa last year, have been completed at relatively little 
cost and have contributed to greater efficiency of the Court 
Registrars in the processing of appeals. 


INTERNAL REORGANIZATION OF THE BOARD 


The reorganization of the Board, commenced in mid- 
1974, has to a great extent been completed. The division of 
the work, the job descriptions and the reclassification of 
the Registry personnel have resulted not only in a more 
efficient processing of appeals without duplication or 
meaningless entries, but have resulted in a greater under- 
standing and better team work among the employees of 
that division. 

During the past year, the Board and the Department of 
Justice have devised a more practical division of administra- 
tive responsibilities in order to avoid duplication and 
achieve a consistent flow of administrative information 
between the two bodies. This has resulted, to some extent, 
in the Board taking a more responsible role in their own 
administrative operation and has greatly improved lines of 
communication. Under the internal reorganization of the 
Board, the position analyses of the incumbents in admin- 
istrative positions will be revised to reflect their added 
responsibilities and put forward for review and reclassifi- 
cation by the Department of Justice. 

During the next few months the final stage of the 
Board’s reorganization, the Special Projects Branch, will be 
completed. The Board does not envisage any significant 
increase in the existing number of personnel presently 
assigned to the Special Projects Branch. The reorganization 
will deal principally with a redefinition of duties and 
responsibilities of that section. 


ESTIMATES 


The Board does not foresee any substantial increase in 
its budget for 1977-78. Notwithstanding the current 
reorganization and reallocation of duties of some of its 
personnel, the Board will operate well within its statutory 
complement of personnel and there are no changes or 
additions to the Board’s court accommodations con- 
templated for the current fiscal year. 


ANTI-INFLATION APPEAL TRIBUNAL 


Pursuant to section 26 of the Anti-Inflation Act, the 
Anti-Inflation Appeal Tribunal was established, and by 
Order-in-Council, P.C. 1976-1265, dated May 27, 1976, the 
Chairman was appointed as Chairman of the Anti-Inflation 
Appeal Tribunal; the Assistant Chairman and the Members 
of the Tax Review Board were appointed as Members of the 
Anti-Inflation Appeal Tribunal to hold office during plea- 
sure for a term not exceeding three years 


i) 


It was felt that it would be preferable for the Anti- 
Inflation Appeal Tribunal, in hearing appeals, to sit in 
panels of three Members. 

In order not to disrupt the normal schedule of hearings 
of the Tax Review Board, and to avoid the creation of a 
backlog of tax cases, it was decided to recommend to the 
Department of Justice the appointment of one or two ad 
hoc members to the Anti-Inflation Appeal Tribunal whose 
expertise in either the field of compensation or prices was 
in no way related to their personal involvement in either 
the field of management or labour, and where a conflict of 
interest could not arise. 

As a result, Mr. Innis Christie, a professor of Law at 
Dalhousie University and Chairman of the Labour Relations 
Board of Nova Scotia, was appointed as an ad hoc member 
of the Tribunal for a period of one year. Mr. Christie, 
whose knowledge and experience in the field of compensa- 
tion has been invaluable to the Tribunal, has sat on all 
appeals heard to date by the Tribunal. Mr. Christie and the 
Chairman of the Tribunal were usually the standing 
members of the Tribunal and the third member was 
assigned on a rotational basis from the Members of the Tax 
Review Board. 

The Anti-Inflation Appeal Tribunal to date has held 
eight sittings and has heard fourteen appeals in Saint John, 
N.B.; Sudbury, Ottawa, Toronto and Cornwall, Ontario; 
and St. John’s, Nfld. 

All of the appeals filed with the Board to date have dealt 
with compensation and the principal recurring issue was the 
interpretation and the application to be given to the term 
“historical relationship” referred to in section 44(1) (b) of 
the Anti-Inflation Regulations as it might affect a further 
compensation increase over and above the increase provided 
in the mathematical formula set out in section 43 of the 
Guidelines. 

Nine other appeals have been filed with the Anti- 
Inflation Appeal Tribunal and they are scheduled to be 
heard this spring and early summer. 

The appeals to the Anti-Inflation Appeal Tribunal have 
been processed through the organization already set up in 
the Tax Review Board. However, the Anti-Inflation appeals 
have been dealt with only by personnel specifically 
assigned to the Anti-Inflation appeals. For that purpose the 
Deputy Registrar and the Senior Court Registrar of the Tax 
Review Board were appointed, on a temporary basis 
respectively, as Registrar and Deputy Registrar of the 
Anti-Inflation Appeal Tribunal. 


CONCLUSION 


I am satisfied with the Board’s performance and accom- 
plishments during 1976, Notwithstanding the increased 


number of tax appeals filed, and the additional responsibi- 
lities the Board has assumed in processing and hearing 
appeals pursuant to the Anti-Inflation Act, the tax appeals 
are continuing to be heard on a current basis and the 
Anti-Inflation appeals have been generally scheduled and 
heard promptly at a time and place agreed upon by the 
parties to the appeal. 

I am sincerely grateful to the Members and the staff of 
the Tax Review Board for their wholehearted cooperation 
and their willingness in assuming greater responsibilities and 
performing additional work in meeting new requirements 
and new challenges. I also wish to pay a special tribute to 
Mr. Innis Christie for the deep interest he has shown in, and 
the great contribution he has made, to the difficult work 
the Anti-Inflation Appeal Tribunal has been called upon to 
perform in a very complicated and sensitive field of law. 

The Board has continued to enjoy the cooperation and 
the sympathetic understanding of the Canadian Bar Asso- 
ciation, the Institute of Chartered Accountants, the Tax 
Litigation Section of the Department of Justice and the 
Canadian Tax Foundation, for which I am truly grateful. It 
is the Board’s desire, and some experimental steps have 


been taken in that respect, to facilitate, as much as possible, 
the setting down of firm dates for the hearing of appeals by 
establishing a better communication between the Board’s 
Registry and the individual practitioner who appears before 
the Board on behalf of a taxpayer (or the taxpayer himself) 
and counsel for the Minister of National Revenue. So far, 
considerable success has been achieved in this attempt 
because of the cooperation and understanding of counsel. 
As a result, I am informed that counsel can better organize 
their work schedules and the Board is less frustrated 
because of last minute adjournments. 

I am particularly grateful to the members of the 
Department of Justice for the understanding they have 
shown and the most valuable help they have given the 
Board in a common effort to establish a practical and an 
efficient method of carrying out the administrative respon- 
sibilities incumbent on the Board. 

May I express to you, sir, my appreciation for the 
constant support you and the members of your Department 
have extended to the Members and the staff of the Tax 
Review Board. 
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Tax Review Board 
Office of the Chairman 


Commission de révision de l’inrpat 
Bureau di président 


@Ottama, Ontario 
K1A OMI 


March 31,1978 . 


The Honourable R. Basford, P.C., B.A. LL.B., M.P., 
Minister of Justice and Attorney General 
of Canada, 
OTTAWA, Canada. 


Dear Mr. Minister: 


Pursuant to section 17 of the Tax Review Board Act, 19 Eliz. I, chapter 11, I 
hereby report to you the activities of the Tax Review Board for the calendar year ended 
December 31, 1977. 


Yours respectfully, 


Lucien Cardin. 


Tax Review Board Seventh 
Annual Report 


The Seventh Annual Report of the Tax Review Board 
covering the Board’s activities for the 1977 calendar year is 
submitted in accordance with Section 17 of the Tax Review 
Board Act. 

For the first time since its creation in December, 1971, 
the Tax Review Board has, in 1977, had its full statutory 
complement of seven members for the period of a full year. 

During 1977, the Board was composed of the following: 


CHAIRMAN: 

Louis-Joseph Lucien Cardin, P.C., Q.C., B.A., LL.B. 
ASSISTANT CHAIRMAN: 

Francis Joseph Dubrule, Q.C., B.A. 
MEMBERS: 


Roland St-Onge, Q.C., B.A., B.Phil., LL.L. 
Alfred John Frost, F.C.A., Barrister-at-Law 
Alexander W. Prociuk, Q.C., B.A., LL.B. 
Delmer E. Taylor, B.A., C.A. 

Guy Tremblay, LL.L., C.G.A. 


However, in January, 1978, Mr. Alfred John Frost 
retired so that there are 6 members presently on the Board 
and one vacancy. 


STATISTICS 


During the 1977 calendar year there were 1,698 legal 
actions filed with the Board as compared to 1,504 in 1976 
and 1,033 in 1975. These actions consisted of appeals from 
assessments, applications for extension of time for filing 
notices of objection or notices of appeal under Section 167 
of the /ncome Tax Act. The statistical disposition of 
appeals is contained in the Appendix to this report. 


BACKLOG 


At December 31, 1977, statistics kept by the Board 
showed that there was a total of 1,675 appeals standing for 
disposal. 

In considering these statistics one must come to a defini- 
tion of what constitutes actual backlog. In my view it is the 


number of appeals the Board has not reached or has been 
unable to set down for hearing. J do not consider that ap- 
peals which the Board has set down for hearing or was 
prepared to set down for hearing form a realistic part of a 
backlog when held in abeyance or adjourned at the request 
of the parties mainly with a view to negotiating settlement. 
It must be realized that many appeals under negotiation for 
settlement are instituted in the Board simply to protect the 
taxpayer’s rights having regard to the time strictures con- 
tained in Section 167 of the Income Tax Act. 

The Board therefore does not consider, within its own 
definition, that appeals falling within the following cate- 
gories form part of a backlog. 


a) In 383 appeals the Board was requested to hold the 
hearing of them in abeyance pending decisions in 
other Courts..This is a cumulative figure for if the 
decisions of other Courts are carried to the full 
extent of the appeal procedure then two to three 
years may elapse before the Board is able to bring 
them on for hearing. The only saving feature is that 
many of them will be settled as a result of the deci- 
sions rendered by other Courts and thus preclude 
the hearing of them. It is to be noted that within 
this figure there is a block of 200 appeals instituted 
by the film industry which, if brought to hearing, 
could be disposed of as one case. 


b) 268 appeals which the Board has set down for hearing. 


c) 266 appeals adjourned, principally at the request of 
the taxpayer, for various legitimate reasons, many 
for the negotiation of pending settlements. 


The above shows a total of 917 appeals which are in the 
main adjourned or held in abeyance with a view to eventual 
settlement. The Board could obviate this situation by 
adopting a strict policy of refusing to grant continuance 
or adjournment for the reason of anticipated settlement 
and bring them on for hearing summarily. I see no reason 
why the Board should not allow the parties time to en- 


deavour to reach satisfactory resolution to their problems 
inter se. To do otherwise would be to burden the members 
of the Board with appeals which may be disposed of other- 
wise and also have the effect of delaying the hearing of 
those who are anxious and willing to proceed. With respect 
to adjournments for other reasons the Board should, and 
will, consider these applications on their merits and grant 
those where good and sufficient reasons are put forward 
in support of the application. To do otherwise would 
prejudice the right of the taxpayer to bring his matter 
to a fair hearing. 

Similarly, a strict opposition by the Minister of National 
Revenue to all applications for adjournment, regardless of 
merit or practicality, would simply result in additional 
loss of judicial time in hearing endless procedural debate. 

I believe it is inherent in the operation of the Board that 
there will always be numbers of appeals standing for 
disposal for the reasons stated above and that they should 
not be taken into consideration when assessing the Board’s 
performance in its endeavour to meet the increasing num- 
bers of appeals coming to it. 

Of the balance of 758 appeals standing for disposal 183 
were ineligible for listing because the 60-day period pres- 
cribed under the Rules of Practice and Procedure had not 
expired. Since this will be a recurrent situation at the end 
of any particular calendar year the effective number the 
Board must deal with is 575. 

In projecting the number of sittings calculated to 
dispose of the current influx and the carry-over from 1977, 
one must take into account that many of the appeals are 
related and are heard on common evidence. The Board 
would expect to dispose of the 575 appeals in 404 indivi- 
dual hearings if all were brought to hearing. 

However, the disposal of appeals as exhibited in the 
Appendix to this report, reveals that approximately half 
are carried to hearing and adjudication, the others being 
disposed of by consent, withdrawal or dismissal for want 
of prosecution. It is therefore evident that there will be a 
considerable diminution of the numbers of hearings 
required to dispose of the backlog referred to above. 


I arn contident that the Board will be in a current posi- 
tion by the autumn of 1978. A current position, in the 
context of the operation of the Board, is one where an 
appeal is set down for hearing, having regard to regulatory 
delays, 4 months from the date of institution. 

The causes for the incidence of a backlog are principal- 
ly as follows: 


a) a precipitate increase of 49.04% in the institution 
of appeals to the Board. 


b) the allowance of time for the hearing of Anti- 
Inflation Appeal Tribunal matters as the Board also 
acts in that capacity. 


c) the Board’s method of inscribing appeals for hearing. 


The Board must seek to meet the first two considera- 
tions by improved and more efficient methods in its ad- 
ministrative practice. I have come to the conclusion that 
the root cause was the Board’s approach to inscribing the 
appeals for hearing. Heretofore, the Board set down appeals 
for hearing giving chronological preference to the date of 
institution. In following this practice the Board had no 
knowledge as to whether or not the parties were prepared 
to proceed; whether negotiations for settlement were in 
progress; whether the parties were awaiting decisions from 
other Courts or whether the taxpayer was considering 
withdrawal. In the result the Board received many requests 
for adjournments either immediately before or at the 
hearings. Sittings scheduled for one week’s duration com- 
prising 30 cases set for hearing concluded in two or three 
days and the disposition of less than half a dozen appeals 
with resultant waste of judicial time and of expenses 
attendant on the arrangement and travelling to the site of 
the sittings. 

As a remedial measure, and with the co-operation of 
the parties to the appeals, the administrative support 
officers of the Board, at my instruction, have obtained 
prior knowledge as to the readiness of the parties to pro- 
ceed to hearing before the appeals are finally inscribed and 
encourage applications for fixed dates so that the time 
allotted can be completely utilized. 

The results have been encouraging and indeed sittings 
scheduled to take up one week have extended into a 
second and in one instance a third. 

The Board, however, will continue to seek from the 
legal profession and Department of Justice their views and 
suggestions as to how loss of time can be minimized for 
all concerned so that appeals coming to the Board can be 
disposed of expeditiously. 

The Board also intends to increase the frequency of its 
sittings in areas that show an increase in the numbers of 
appeals awaiting disposition and expects to be current by 
the month of September, 1978. 


THE TAX REVIEW BOARD AS AN ADMINISTRATIVE 
TRIBUNAL 


The Tax Review Board is an administrative tribunal 
created to hear and dispose of tax appeals, and as such, is 
a quasi-judicial body with a more flexible role, as con- 
templated by its enabling legislation, than that of the 
Federal Court. 

The Board offers the taxpayer a first opportunity of 
contesting his assessment before an independent and im- 
partial tribunal. While the Board must apply the Income 
Tax Act and heed the principles of tax law established by 
higher Courts, and properly so, it does have, through its 


flexibility in conducting its hearings, an awareness of the 
problems and anomalies that can, and do, exist in the 
procedural stage or in a strict, or too literal interpretation 
and application of the provisions of the Income Tax Act. 1 
do not feel that the Board should remain silent on these 
matters. Conversely, I feel that the Board can, and should, 
perhaps by way of obiter remarks in its judgments, draw 
the attention of legislators to the matters that give it pause. 
It could thus make a contribution, in however small a way, 
to eventual and desirable clarification by Parliament. 

I wish to draw attention, in this report to the difficulty 
experienced by the Board in the interpretation and applica- 
tion of Section 174 of the Income Tax Act which seems to 
give rise to a variety of decisions which confuse the legal 
profession and the taxpayer. The anomalies and seemingly 
iniquitous results which arise from its application were well 
expressed in the judgment of the Honourable Mr. Justice 
Urie in the Federal Court of Canada, Trial Division, in his 
decision in Attorney General of Canada v. James C. Weaver 
and Freda J. Weaver, (1975) C.T.C. 646, 75 DTC 5462. 

Another matter I wish to refer to is one in which the 
Board is involved indirectly and that is the provisions and 
application of Section 165 of the Income Tax Act. Section 
165 provides the taxpayer with an opportunity to file 
notice of objection to his assessment to income tax within 
90 days of the mailing of the Notice of Assessment to him. 
If the taxpayer does not file his notice of objection in 
prescribed form within the limited time, then he has a right 
to apply to this Board, under Section 167, for an extension 
of time within which to do so on the premise that he has 
good and sufficient reason to support his application. 
Subsection (5) of Section 167 restricts the time within 
which he may make application to one year from the 
expiration of the time otherwise limited. It is a condition 
precedent to filing an appeal to this Board that the tax- 
payer has completed the objection stage under Section 165. 

On the face of it the section appears to provide a re- 
latively simple procedure. However, it is apparent, on the 
material received by the Board, that taxpayers, particularly 
laymen prosecuting their own appeals, are confused and 
uninformed with respect to the operation of the section. It 
is equally apparent that they have been in negotiation with 
officers of Revenue Canada, Taxation, for some months. In 
many cases they are unaware of the legal implications 
resulting from non-observance of the time limitations. The 
taxpayers apparently assume that oral or written com- 
munication with Revenue Canada constitutes notice of 
objection and are uninformed as to the fact that it must be 
submitted on Form T400A to have any legal significance. 
The Board is not always clear as to the intent of the tax- 
payer on receipt of his representations. The administrative 
officers of the Board seek, by inquiry, to clarify his intent 
if, indeed, the taxpayer is knowledgeable of his own posi- 


tion, and if he is not our officers seek to guide him in the 
proper direction. 

I am not persuaded that the delays encountered in the 
operation of Section 165 are completely due to dilatoriness 
on the part of the taxpayer. In some instances, because of 
delay, the taxpayer finds that he is statutorily prescribed 
by the time strictures contained in subsection 167(5) and 
in which case the Board can offer no relief. I can only 
deplore a situation, having regard to the circumstances 
above, where a taxpayer is deprived of his statutory right 
to have his tax matter reviewed by this Board or the 
Federal Court of Canada, on a procedural basis alone. 

In the result, the Board is in receipt of an ever increasing 
number of applications for extension of time under Section 
167 as shown in the table below: 


Y Gar 1971— 2 
1972— 28 
1973 — 95 
1974 — 132 
1975 — 189 
1976 — 253 
1977 — 373 


The greater part of these were in respect of late filing of 
notice of objection. In 1977, the year under review, of the 
373 applications filed 321 were with respect to notices of 
objection. It is significant that the Minister consented to 
the granting of these applications almost in toto. 

If the Board, in the result, has become an administrative 
rubber stamp with respect to these applications then we 
are some distance away from the intent of Parliament in 
the enactment of paragraph (c) of subsection (5) of Section 
167 of the Income Tax Act which reads as follows: 


‘“*167(5) No order shall be made under subsection (1) 
or (4) 


(c) unless the Board or Court is satisfied that, 


(i) but for the circumstances mentioned in sub- 
section (1) or (4), as the case may be, an 
objection or appeal would have been made or 
taken within the time otherwise limited by 
this Act for so doing, 


(ii) the application was brought as soon as cir- 
cumstances permitted it to be brought, and 


(iii) there are reasonable grounds for objecting to 
or appealing from the assessment.” 

We are also an equal distance away from the principles 
recited by my predecessor, Judge K.A. Flanigan, in his 
decision in the case of Savary Beach Land Ltd. v. M.N.R., 
(1972) C.T.C. 2908, 72 DTC 1497, which set out the 
criteria for the granting of applications for extensions of 


time under Section 167. Under all the circumstances, the 
Board has little opportunity to apply them. 

As an incident to the above, the Board is seized with an 
ever increasing flood of applications having a call on judicial 
time to consider them even though consented to. 

I can only conclude that Sections 165 and 167 have 
become cumbersome and unwieldly in their operation. 
While there may be good legitimate reasons for their 
development to this stage, they now constitute a time 
consuming effort for all concerned. 


ORGANIZATION 


Other than the job reclassification of a very small 
number of employees, made necessary because of the 
additional responsibilities assigned to the positions, the 
internal reorganization of the Board, which was com- 
menced two years ago, is now completed. 

The Board, pursuant to the Government’s policy in 
respect of the Official Languages Act, in conjunction with 
the Department of Justice, is presently preparing its re- 
quired programs while continuing to render its services in 
both official languages. Of the six members who are 
presently on the Board; two members of French origin are 
bilingual; one member of French origin, as a result of 
English courses, is now ready to hear cases in English; one 
member of English origin who has recently taken a full 
immersion course in French is now hearing appeals in 
French; and a fifth member of Ukrainian origin should be 
in a position to hear appeals in French within a year. 

Experience has shown that it is most desirable that tax 
appeals pleaded in French, particularly in the Province 
of Quebec, should be heard by a member who understands 
French rather than relying on simultaneous translation. The 
competence in French of most of the members will permit 
the Board to follow this policy. In 1977 of the appeals 
heard by the Board 20% were in French. 


The five Court Registrars who accompany the presiding 
member on sittings are all bilingual, save one, and here 
again the hearing of appeals pleaded in French and the 
desirability of rotating the Court Registrars is further 
facilitated. In the general support staff of the Board there is 
evident need of some bilingual positions; there will also be 
unilingual English positions, but presently I am of the 
opinion that the Board’s exclusively French requirements 
would not warrant the creation of full-time unilingual 
French positions. Once the Tax Review Board’s program 
on the Official Languages Act has been finalized according 
to the Government’s directions it will be submitted to the 
Deputy Minister of the Department of Justice for ap- 
proval. 


ANTI-INFLATION APPEAL TRIBUNAL 


During 1976, 1977, and so far in the current year, the 
members of the Tax Review Board have also acted as 
members of the Anti-Inflation Appeal Tribunal pursuant 
to Section 26 of the Anti-Inflation Act by Order-in-Council, 
P.C. 1976-1265, dated May 27, 1976. In addition to the 
members of the Tax Review Board, the Anti-Inflation 
Appeal Tribunal included, as an ad hoc member, Mr. Innis 
Christie, a Professor of Law at Dalhousie University and 
Chairman of the Labour Relations Board of Nova Scotia. 
Mr. Christie has been a most valuable asset to the Anti- 
Inflation Appeal Tribunal and his knowledge and ex- 
perience in labour relations have proven most helpful, for 
which the members of the Tribunal and I are truly ap- 
preciative. 

During 1977 fourteen appeals were filed with the Anti- 
Inflation Appeal Tribunal; ten were heard and disposed of 
and four were withdrawn, as compared to fourteen appeals 
disposed of in 1976. 

As of March 15, 1978, there are seventeen Anti-Inflation 
appeals yet to be heard. Some of these appeals arising in 
Manitoba had to be adjourned sine die pending the passing 
of pertinent Provincial legislation before the Tribunal could 
be legally seized with the appeals. These appeals are being 
scheduled for the late spring and summer months and will 
be disposed of at a time when it is much more difficult to 
set regular hearings for tax appeals. 


SUMMARY 


In reviewing the Board’s activities during 1977, con- 
siderable satisfaction can be taken in that the ground work 
for a more orderly and effective administration of the 
Board has now been laid. The objective sought was to 
establish a definite line of authority within the Board 
taking into account the necessary coordination between 
its various sections, the determination of the extent of 
authority and responsibility of each section head, a 
more equitable and logical job description for each posi- 
tion, a redefining of the responsibilities of the Court 
Registrars in the arrangements necessary for the effective 
hearing of tax appeals, and the creation of an adequate 
library and an internal research center; all of which aimed 
at providing the members of the Board with the essential 
support services they need in preparing, hearing and ad- 
judicating tax appeals. 

The steps taken in reducing the loss of judicial time have 
so far proven to be encouraging, and further consultations 
with the parties concerned in this respect and on other 
purely administrative and technical matters appear to be 
indicated. 


The role of the Board as a quasi-judicial administrative 
tribunal is being moulded, not by the desire of any one 
person, but by the very nature of the Zax Review Board 
Act and by the growing necessity of having in our Canadian 
tax structure an independent objective tribunal less judicial 
perhaps than the higher courts rightly are, but more in- 
quiring into all aspects of a taxpayer’s assessment. 

Experience has shown that unavoidable errors, misun- 
derstandings and lack of information has led to an im- 
proper reassessment of taxpayers. The ambiguity of some 
sections of the Income Tax Act, the repeated interpretation 
and application of other sections of the Act which have 
never been questioned but which at times are questionable, 
and the anomalies resulting from the application of a 
section of the Act which is evidently not what the legislator 
intended, can result in the perpetuation of needless errors 
and indeed, at times, of unintended injustices. Some prac- 
tical and effective means of calling attention to these 
problem areas appears necessary. The pointing out, by 
a body such as the Tax Review Board who deals almost 
exclusively with tax law, of the unavoidable and under- 
standable inconsistencies in the Income Tax Act should 
be seen not as criticism but as a constructive effort to 
permit the legislator to reconsider the points raised and 
bring whatever amendment is deemed justified. 
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As Chairman I am happy to express again to my col- 
leagues my deep appreciation for the dedication they have 
always shown and the wholehearted co-operation they have 
consistently given in carrying out what, at times, were 
rather strenuous and demanding duties as members of the 
Board. 

On behalf of the members and myself, | wish to thank 
all the personnel of the Board’s staff for the interest shown 
in their respective jobs, and for the effective teamwork they 
have managed to achieve in providing the necessary support 
services to the members of the Board. 

The Board is indeed grateful for the co-operation, the 
understanding and the contributions made by the Canadian 
Bar Association, the Institute of Chartered Accountants, 
the Tax Litigation Section of the Department of Justice 
and the Canadian Tax Foundation, in a mutual effort to 
make the Canadian income tax legislation as practical, 
effective and equitable as possible. 

To you sir, may I express my appreciation for your 
constant interest and support in the Board’s work, and may 
I, through you, sincerely thank the members of the Depart- 
ment of Justice for the very valuable help they have pro- 
vided and the co-operation they have given the Board in 
helping solve administrative problems of mutual concern 
which has resulted in a practical and effective liaison 
between the Department of Justice and the Board in 
administrative matters. 
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APPENDIX 
Statistics — Tax Review Board — 1977 
Tax Appeals 
Number of Tax Appeals instituted in 1977 — Lut 


Number of appeals heard and adjudicated: 


Allowed 121 
Allowed in part 2 
Dismissed 292 
TOTAL 485 


Number of appeals disposed of on consent: 


Allowed 190 
Allowed in part 144 
Dismissed 35 
TOTAL 369 


Number of appeals dismissed for 


want of prosecution 78 
Number of appeals withdrawn 104 
Total number of appeals disposed of 1,036 
Deficit for 1977 281 
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March 31, 1979. 


The Honourable Marc Lalonde, P.C., Q.C., LL.L., M.A.,MP., 
Minister of Justice and Attorney General 
of Canada, 
OTTAWA, Canada. 


Dear Mr. Minister: 


Pursuant to section 17 of the Tax Review Board Act, 19 Eliz. Il, chapter 11, I 
hereby report to you the activities of the Tax Review Board for the calendar year ended 
December 31, 1978. 


Yours respectfully, 


- 


Lucien Cardin. 


Tax Review Board 
Eighth Annual Report 


The Eighth Annual Report of the Tax Review Board 
summarizing the Board’s activities for the 1978 calendar 
year is submitted in accordance with Section 17 of the 
Tax Review Board Act. 

During the course of the year under review Mr. Alex W. 
Prociuk, Q.C., B.A., LL.B., a Member of the Board since 
April, 1972, died suddenly in April of last year on his way 
to attend court at the Board’s accommodations in Toronto. 
Mr. Prociuk was an esteemed Member of the Board who, 
because of his sincerity, impartiality and competence, had 
in a few short years earned the respect and admiration of 
counsel who appeared before him. Mr. Prociuk contributed 
greatly in creating a congenial and pleasant atmosphere on 
the Board by his cheerfulness, his friendliness and his 
eagerness to be helpful in any way he could and to anyone 
who sought his help. Mr. Prociuk’s contributions at formal 
meetings of the Board were always well thought out, 
learned and practical. All the Members of the Board have 
indeed lost an excellent colleague and a very good friend. 

With the retirement of Mr. AJ. Frost in January and 
Mr. Prociuk’s death in April, two positions became vacant 
on the Board’s statutory complement of seven Members. 
These positions were filled during the 1978 calendar year. 


BIOGRAPHICAL NOTES 


Mr. Michael J. Bonner was appointed as a Member of the 
Tax Review Board on July 1, 1978. Mr. Bonner was born in 
Ottawa in 1935, where he received his elementary and high 
school training. In 1957 he received his B.A. degree, and in 
1960 he received his LL.B. degree from Queen’s University. 
He was called to the Bar in 1962. Mr. Bonner has had 
considerable experience in tax litigation with the 
Department of Justice and was given the responsibility of 
senior positions in that field of law. 

On November 16, 1978, Mr. John B. Goetz, Q.C., was 
appointed as a Member of the Board. Mr. Goetz was admit- 
ted to the Bar in 1945. He was, at the time of his appoint- 
ment, a member of the firm of Griffin, Beke & Thorson in 


Regina, Saskatchewan. Mr. Goetz has had a great deal of 
experience in litigation and was, for a time, Regina City 
Prosecutor. He later became an agent for the Attorney- 
General and was in charge of all prosecutions in the Judicial 
Centre of Regina. In 1957 he was named Queen’s Counsel. 

The Members of the Board greatly appreciate the 
appointments of Mr. Bonner and Mr. Goetz and wish their 
new colleagues a long and interesting career in a most 
fascinating field of law. 

The composition of the Board for 1978 was as follows: 


CHAIRMAN: 

Louis-Joseph Lucien Cardin, P.C., Q.C., B.A., LL.B. 
ASSISTANT CHAIRMAN: 

Francis Joseph Dubrule, Q.C., B.A. 
MEMBERS: 


Roland St-Onge, Q.C., B.A., B Phil., LL.L. 
Delmer E. Taylor, B.A.,C.A. 

Guy Tremblay, LL.L., C.G-A: 

Michael J. Bonner, B.A., LL.B. 

John B. Goetz, Q.C. 


GENERAL REVIEW 1972 — 1978 


In this Report of the Board’s eighth year of operation, a 
short general review of its activities, its experience, its 
evolution and its problems for the past seven full years of 
operation appears to be particularly useful and timely. 

Although the yearly mathematical calculations of the 
number of actions filed with the Tax Review Board since 
1972 are important, they are less significant than the 
gradual and profound changes which have taken place in 
the nature and complexity of tax appeals filed with the 
Board in the period under review. This evolution in the 
Board’s operations was the inevitable result of attempting 
to adjust and to cope with developing circumstances which 
may not have been foreseen at the time the Tax Review 
Board was enacted. 


In perusing the Parliamentary Debates relative to the 
creation of the Tax Review Board in 1971, it appears that 
the intent of Parliament was to create a tribunal more 
flexible than a court where there would be no court costs 
involved; where the tribunal would be more accessible to 
the ordinary taxpayer; where the strict application of the 
law of evidence would not be mandatory; and where the 
procedure would be informal so that the unrepresented 
taxpayer could appear before it and receive a fair hearing. 
The wisdom and the desirability of such a concept is 
unquestionable since it is the taxpayer’s first opportunity 
to present his grievances to an independent tribunal. There 
can be no area of Government administration where the 
subject matter is as universal, as sensitive and as personal 
to all Canadian citizens as the enforcement of the Income 
Tax Act and great care should be taken to apply it with 
fairness and justice. 

The experience of the Board in the past seven full years 
of operation confirms that the easy accessibility, the 
flexibility, the impartiality and the independence of the 
Board from any Government department, have given to an 
increasing number of taxpayers appearing before it, a 
greater degree of assurance and confidence in presenting 
their case to the Board. But experience has also shown 
that complete informality in the adjudication of any law 
is not necessarily synonymous with justice, and inherent 
in the concept of flexibility are the seeds of confusion 
which often lead to the very injustices we are trying to 
avoid. This, the courts have long since learned, and against 
which they have consciously and consistently been on 
guard and rightly so. 


It was therefore necessary for the Board to take up a 
position procedurally less rigid than that of the courts, 
while at the same time ensuring that the litigation arising 
from the application of the Income Tax Act could be dealt 
with judicially as required by statute. 

Contrary to the impression that one may get from the 
term ‘Tax Review” in the Board’s name, such flexibility 
cannot, and does not, extend to decisions rendered by 
each Member of the Board. The Board Members, like the 
Judges of the Federal Court, have no discretionary power 
in adjudicating tax appeals and, like that Court, must make 
their decisions exclusively on the basis of the provisions of 
the Income Tax Act and on case law, as enunciated by the 
higher courts. Even the procedures followed by the Board 
are subject to review by the Federal Court. 

At the appeal stage of the tax procedures, negotiations 
between the taxpayer and the Department of National 
Revenue or the Department of Justice have already taken 
place. The role of the Board, therefore, cannot be that of 
arbitrator in further negotiations between the parties in a 
sort of round table discussion where a decision is rendered 
in favour of the party who presents the more reasonable 


argument. A procedural approach less formal than that 
presently adopted by the Board would compound the 
difficulty for the Board in the hearing of an orderly presen- 
tation of the pertinent evidence and the applicable sections 
of the Income Tax Act on the basis of which a judicial 
decision is sought. 

It is very possible that the Tax Review Board was 
conceived in 1971 as an informal taxpayer’s court on the 
assumption that it would deal almost exclusively with 
unrepresented taxpayers whose appeals would involve 
relatively simple tax issues which could be easily disposed 
of at the hearing, while the more legally complicated tax 
appeals would be filed with the Trial Division of the 
Federal Court. It is also possible that this concept gave rise 
in some quarters to the idea that the Tax Review Board 
was to be an extension of the Department of National 
Revenue which would review the taxpayer’s assessments 
on a quasi-administrative, quasi-judicial basis. 

Experience over the years has shown that both these 
assumptions have proven to be wrong in fact and in law. 
The Board is presently seized with all types of appeals 
from the simplest to the most complicated, from un- 
represented taxpayers to taxpayers represented by the best 
tax lawyers in the country, from relatively low taxable 
incomes to incomes reaching into the millions of dollars, 
from the most elementary tax principles to the most 
difficult and complex concepts of tax law, which cover all 
aspects of economic activities and all spheres of social life, 
and whose hearings range from one hour to five and six 
days duration. Legally all tax appeals filed with the Board 
for adjudication on the basis of the Income Tax Act and 
case law cannot be disposed of in any other way than 
judicially. 

The Board takes considerable pride in the manner in 
which parties to the appeals have responded to the efforts 
it has made, and is making, in coping with and adapting its 
procedure to the circumstances surrounding all appeals. 
Fortunately, the procedure presently followed by the 
Board, which has evolved over the years, is flexible enough 
to be applied to taxpayers represented by counsel, as well 
as taxpayers appearing on their own behalf, and consistent 
enough with general court practices to ensure a fair and 
impartial hearing in both official languages to all taxpayers 
who appear before the Board. 

Because of the nature of its mandate and the sensitivity 
and universality of taxation of incomes, it is important that 
the Tax Review Board be, and be seen to be, as indepen- 
dent and impartial in adjudicating tax litigation as are the 
higher courts in other fields of law. The Tax Review Board, 
in dealing with tax litigation, cannot, and should not, be 
influenced by Departmental directives or by Government 
policies other than by those which are reflected by amend- 
ments to the Income Tax Act as passed by Parliament. To 


do otherwise would destroy the credibility and the use- 
fulness of the Board as an independent and impartial 
judicial tribunal to which all taxpayers may submit tax 
problems which could not be resolved at the administrative 
stages of our taxing procedures. 

The Board, operating as it is presently, does play a useful 
role in giving to all taxpayers the opportunity of having 
their tax problems determined judicially without court 
costs, while at the same time relieving the Trial Division of 
the Federal Court of hundreds of tax actions annually 


which would otherwise be instituted in that Court. With 
all the other fields of administrative law which fall under 
the jurisdiction of the Federal Court, the increasing number 
of tax appeals filed each year might very well cause a 
serious problem in the volume of work that would have to 
be disposed of by that Court. 

The Tax Review Board Act was enacted on December 
15, 1971, and it may be useful to indicate the number of 
actions filed with the Board since 1972. 


STATISTICS 
ACTIONS FILED WITH TAX REVIEW BOARD 
FOR THE YEARS 1972 TO 1978 INCLUSIVE 
APPLICATIONS APPLICATIONS TOTAL 
YEARS APPEALS SEC 167 SEC. 174 ACTIONS 

1972 981 28 1,009 
he 960 95 ] 1,056 
1974 1,071 132 20 Dei o 
19S 833 190 10 ess 
1976 1,245 page 6 1504 
1977 beeen Wg aT 8 1,698 
1978 Woe? 476 7 1,812 


1978 SHOWS AN INCREASE OF 79% OVER 1972. 


N.B. 


It is not known why the 1975 figures declined so substantially. It could be 


that the figure reflects a delay in the part of the Department of National 
Revenue in assessing and/or confirming assessments, or a hesitation on the 
part of taxpayers in appealing from assessments arising out of the 1972 


Income Tax Act. 


The breakdown of the actions filed with the Board during the 1978 calendar 


year is attached as “Appendix”’. 


Whether or not the percentage increase of actions in tax 
matters filed with the Board will be maintained in the 
future, it is reasonable to expect that the volume of cases 
will never be substantially less than it presently is. More 
importantly, there can be no doubt that for the past two to 
three years the tax issues in appeals have become in- 
creasingly complex and require considerably more of the 
Board’s time in hearing evidence. Whereas two years ago 
only occasionally would the Board have to schedule a 
special hearing for a case which was to last more than one 
day, presently, the Board has to schedule special hearings 
on a regular basis to cope with appeals whose estimated 
duration ranges from one hour to a week and a half. 


Considerable thought is presently being given to the 
problems which such lengthy appeals pose to the Board. 
It is still the Board’s hope that meetings of representatives 
of the Canadian Bar Association, the Department of Justice 
and the Board can be arranged so that this problem and 
other problems having to do with the administrative aspects 
of bringing appeals to trial can be discussed. 

The flexibility of the Board’s procedure might well 
contribute to the successful implementation by the Board 
of practical administrative solutions arrived at at these 
meetings. However, whatever flexibility the Board may 
have in its procedure of bringing appeals to trial in ever- 
changing circumstances, the decisions rendered by the 


Members of the Board in all appeals can only be arrived 
at judicially and in compliance with a strict interpreta- 
tion of the Income Tax Act. 

In the general application of the Government’s fiscal 
policies, the implementation of the taxing system by the 
Department of National Revenue is undoubtedly adminis- 
trative. The nature of the Board’s decisions in the tax 
appeal procedure, as set out in the Income Tax Act and in 
the Tax Review Board Act, is judicial. Any misconception 
that the Tax Review Board could be considered as an 
administrative arm of the Department of National Revenue 
would destroy the purpose and the role for which the 
Board was created. That role is to give to any taxpayer the 
opportunity of obtaining a legal and judicial determination 
of his litigation from an independent and impartial tribunal 
at no cost to him and with the least possible amount of 
formality. The Tax Review Board, as an intermediary 
judicial tribunal situated between the Department of 
National Revenue on the one hand, and the Trial Division 
of the Federal Court on the other, is not only desirable, but 
necessary, with the present volume of tax actions filed and 
in the context of providing to the Canadian public a tax- 
payer’s court that would deal judicially and not adminis- 
tratively with their tax problems. 


PUBLICATION OF DECISIONS 


All of the Board’s decisions are required by statute to 
be translated into one or the other of the two official 
languages. The volume of work which this entails has 
caused a delay of eight to ten months before the translated 
versions are available from the official translators of the 
Department of the Secretary of State. Ten to fifteen 
percent of the appeals coming before the Board each year 
are heard in the French language and the reasons for 
judgment are given in that language. These facts have 
caused problems in relation to the publication of the 
Board’s decisions. 

The Tax Review Board Act does not provide for the 
publication by the Board of its decisions. Consequently, 
no amount of its budget is allocated to that service. Over 
the years commercial legal publishers have asked for and 
have published all of the Board’s written reasons for 
judgment. Reasons that were written in English were 
published forthwith after delivery. However, reasons that 
were given in French were not published in that language 
immediately but were published in English after a delay 
of some ten months pending their translation. The French 
and English decisions emanating from the Board were not 
being dealt with in the same fashion, in that decisions 
rendered in appeals that had been heard in French would 
be published ten months after delivery and would only 
appear as a translated English version. Tax lawyers who 
practised their profession in the French language com- 


plained that they could only refer to the English translation 
of the reasons for judgment in their own appeals, which 
they had pleaded in French. 

Although the Board has no authority whatever in 
deciding how commercial publishing houses, once they 
have purchased them, deal with decisions emanating from 
the Board, the problem was nevertheless submitted to their 
attention. The legal publishers agreed, on a trial basis, to 
publish both the English and French decisions immediately 
after delivery — the French decisions containing a brief 
summary of the issues and the decision in the English 
language. The translations of all decisions, both French and 
English, can be obtained from the Board upon request and 
as soon as they are received from the official translators. 

Under the circumstances, the Board feels that that is the 
most equitable solution to the problem and is indeed 
grateful to the publishers who, not without considerable 
inconvenience to themselves, have agreed to cooperate in 
solving the problem which the Board was not empowered 
to do. 


ANTI-INFLATION APPEAL TRIBUNAL 


During most of 1978, because of the vacancies on the 
Tax Review Board which also acts as the Anti-Inflation 
Appeal Tribunal, it was considered necessary to reduce the 
panel of those Members which formerly heard anti-inflation 
appeals to one hearing Member. 

The status on anti-inflation appeals heard in 1978 is as 
follows. 


Number of appeals instituted in 1978 — 18 
Number of appeals heard in 1978 — 18 


Number of appeals disposed of in 1978: 
Dismissed ii 
Allowed 6 
Withdrawn Pre 


18 
Number of appeals outstanding as at December 31,1978—15 


Of the 15 appeals outstanding at December 31, 1978, the 
following disposal has been made in 1979: 


Heard and dismissed 1 
Dismissed (reserved 1978) 6 
Withdrawn =o 
10 
Of the remaining 5 appeals: 
Judgment reserved 1 
Set down for hearing 2 


Advised of withdrawal but no formal 
notice received Z 


It is expected that by April 1979 the Tribunal will have 
disposed of all anti-inflation appeals. 


As Chairman of the Anti-Inflation Appeal Tribunal, 
I would like to express to Mr. Innis Christie, Professor of 
Law at Dalhousie University and Chairman of the Labour 
Relations Board of Nova Scotia and who was appointed an 
ad hoc member of the Anti-Inflation Appeal Tribunal, my 
sincere gratitude and my deep appreciation for the signifi- 
cant contribution he has made in disposing of anti-inflation 
appeals filed with the Tribunal. The very valuable services 
rendered by Mr. Christie made it possible for the Tax 
Review Board to hear tax appeals without disrupting its 
regular schedule of hearings. 


ACKNOWLEDGMENTS 


The Board is particularly happy that it now has its full 
complement of seven Members. It is felt that the Board’s 
present work load by volume, as well as by the time factor 
involved in hearing many appeals, fully justifies the recent 
appointments to the Board. 

There still remains many points to be studied and 
solutions found to bring appeals to hearing before the 
Board even more expeditiously, so as to dispose of a 
greater number of appeals each year. In Montreal, in order 
to dispose of the outstanding appeals, the Board sat four 
consecutive weeks in that city and succeeded in disposing 
of 71 of the 122 appeals that had been set down for 
hearing. Sittings of the Board for a period of six consecu- 
tive weeks is presently taking place in Toronto. This 
scheduling of sittings has not only proven to be successful 
in disposing of appeals, but it has also been found to be 
looked upon favourably by parties to the appeals. 

As Chairman, I greatly appreciate and, indeed, am very 
proud of the manner in which all the Members of the Board 
have performed their respective duties and carried out 
what, at times, are heavy responsibilities in adjudicating 
certain tax issues. I am particularly grateful for the efforts 
made by the Members and the cooperation they have 


shown in our constant effort to make the Board more 
efficient and more adaptable to constantly changing tax 
problems and more experienced in adjudicating the more 
complex and sensitive tax issues. I wish to express to the 
Members of the Board my personal thanks for the good 
counsel, the constructive suggestions, and the whole- 
hearted support they have given me as Chairman. 


On behalf of the Members and of myself, I wish to 
express to all the members of the Board’s support staff our 
appreciation for the manner in which each staff member 
has carried out his respective task. I am indeed happy to 
see that all staff members fully realize that the responsi- 
bilities of the Members for hearing and adjudicating tax 
appeals, which is the Board’s only mandate, can best be 
carried out by having a smoothly operating support staff 
where team work is predominant and where everyone is 
pulling in the same direction. 


The Board recognizes and fully appreciates the 
meaningful contributions being made by the Canadian Bar 
Association, the Institute of Chartered Accountants, the 
Tax Litigation branch of the Department of Justice, the 
Canadian Tax Foundation and counsel for both parties 
appearing before the Board in a common effort to study 
and, if possible, to evaluate the more complex concepts of 
current tax law. 


The Members of the Board wish to express to you, Sir, 
their deep appreciation for the interest you have shown in 
their work and in their efforts to adapt to current require- 
ments. I also wish to express through you, Sir, my gratitude 
to the officials of your Department for the support they 
have given to the Board and for the services they render. 
I greatly appreciate the excellent cooperation they have 
consistently shown in dealing with administrative problems 
which are common to both your Department and the 
Board. 


APPENDIX 
Statistics — Tax Review Board — 1978 
Tax Appeals 
Number of Tax Appeals instituted in 1978 — 329 


Number of appeals heard and adjudicated: 


Allowed 118 
Allowed in part 85 
Dismissed 312 
LOTAL Sais 


Number of appeals disposed of on consent: 


Allowed 148 
Allowed in part 149 
Dismissed 16 
FOTAL Bia 


Number of appeals dismissed for 


want of prosecution 44 
Number of appeals withdrawn 152 
Total number of appeals disposed of 1,024 
Deficit for 1978 305 


There was a total of 92 cases (or 129 appeals) heard and awaiting judgment as of December 
SIF 1978. 


155 (or 11.6%) of total appeals received in 1978 were filed in the French language. 


APPLICATIONS FOR EXTENSION OF TIME — SECTION 167 


Number of applications instituted in 1978 — 476 
Objections 423 
Appeals a 
Minister of National Revenue not opposing 369 
Applications dismissed 20 
Applications granted 18 
TOTAL 407 
Applications not yet dealt with 69 
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The Honourable Jean Chrétien, P.C., B.A., LL.L., M.P., 
Minister of Justice and Attorney General 
of Canada, 
OTTAWA, Canada. 


Dear Mr. Minister: 


Pursuant to section 17 of the Tax Review Board Act, 19 Eliz. II, 


chapter 11 I hereby report to you the activities of the Tax Review Board for the 
calendar year ended December 31, 1979. 


Yours respectfully, 


Lucien Cardin. 


TAX REVIEW BOARD 
NINTH ANNUAL REPORT 


The Ninth Annual Report of the Tax Review Board is 
submitted in accordance with Section 17 of the Tax 
Review Board Act. 


The composition of the Board for 1979 was as follows: 


CHAIRMAN: 
Louis-Joseph Lucien Cardin, P.C., Q.C., B.A., LL.B. 


ASSISTANT CHAIRMAN: 
Francis Joseph Dubrule, Q.C., B.A. 


MEMBERS: 
Roland St-Onge;O-C...B.A:. B. Phil, LLL 
Delmer E. Taylor, B.A., C.A. 
Guy Tremblay, LL.L., C.G.A. 
Michael J. Bonner, B.A., LL.B. 
John B. Goetz, Q.C. 


In my report for 1978 I felt it necessary to review the 
Board’s operations for the period of 1972 to 1978, because 
of the significant increases in the number of appeals filed 
with the Board, as well as the increasing complexity and 
the duration of some of the appeals, my concern being the 
urgent necessity of finding means of arriving at a proper 
balance between the yearly increase in the work load and 
the disposition of appeals on a current basis. 

During the 1979 calendar year, the problem was even 
more acute, 2,396 legal actions were launched represent- 
ing an increase of 47% over 1978, of that number 1,740 
were tax appeals to be set down for hearing. 

The number of applications for extension of time filed 
pursuant to Section 167 of the Income Tax Act rose 
sharply from 373 to 542 in 1979. 

The various administrative changes that were in the 
Board’s power to make, which were described in the 1978 
report, were in fact implemented in 1979. The number of 
regular weekly sittings assigned to each Member was 
increased to an average of 15 sittings per year. Experience 
has shown that the most appropriate number of appeals 
to be listed for a regular sitting of one week’s duration is 
between twenty and twenty-five depending on the com- 
plexity of the appeals. Of the number of appeals called at 
a hearing an average of ten appeals are disposed of from 
the Bench or by reserving judgment. 


Leaving aside the figures relative to legal actions and 
referring only to tax appeals, the Board disposed of 1,281 
appeals in 1979, a 25% increase over 1978. Of that number 
629 appeals were disposed of following a formal hearing 
of varying duration. Although the number of appeals 
heard by the Members and disposed of in 1979 increased 
by 22% over the previous year, the Board has nevertheless 
incurred a deficit of 459 appeals relative to the 1,740 
appeals filed with the Board in 1979. This figure, however, 
must be added to the deficit which was carried forward 
from previous years with the result that the accumulated 
deficit at the end of 1979 is 2,412 appeals awaiting 
hearing. This backlog of appeals alone represents for the 
Board as presently constituted a work load of approx- 
imately two years. (See comparative table schedule “A”) 

Geographically the heaviest work loads are concen- 
trated in the Cities of Toronto and Montreal, where 670 
and 595 appeals respectively await hearing. In 1979, the 
Board sat five and six weeks consecutively in both these 
cities in what has become known as “marathon sittings” in 
an attempt to reduce the backlog. “Marathon sittings” 
though successful cannot solve the ever increasing num- 
ber of appeals being filed with the Board. Nor, of course, 
can the Board neglect to attend at numerous other cities 
where regular sittings are normally scheduled and where 
the increase in the volume of work is also being felt. 

The “marathon sittings” and the special sittings which, 
because of their longer duration are set down separately 
from the regular schedule of hearings, are insufficient to 
permit the Board to meet even its “current” work load and 
have no significant impact on the Board’s increasing 
backlog. Nor do I feel that it would be wise or indeed 
feasible to increase the sittings of the Members of the 
Board beyond 15-sitting weeks per year. 

The only effective solution to the Board’s rapidly 
increasing work load is to amend the existing legislation 
in order to increase the complement of Board Members 
from seven which was fixed by Section 3 of the 7ax 
Review Board Act, Ch. 11 S.C. 1970-1971. The number of 
Members that would be required by the Board to dispose 
of its present work load cannot, however, be easily 
determined if the disposition of the backlog is also 
considered. 


The appointment of three additional permanent Mem- 
bers to the board would, in my opinion, be sufficient to 
dispose of ona current basis, the 2,000 appeals forecast to 
be filed with the Board each year. However, 10 Members 
would not be sufficient to enable the Board to dispose of 
the existing backlog as well. Furthermore, in 1979 the 
Board was informed that in some circles of Government it 
was strongly being suggested that the mandate of adjudi- 
cating appeals with reference to the insurability of 
earnings under Part 1V of the Unemployment Insurance 
Act (as opposed to the Unemployment Insurance Benefits 
under Part 2 of the Ac?) which is presently exercised by 
Judges of the Federal Court Trial Division, be transferred 
to the Members of the Tax Review Board. A decision to 
that effect would further increase the Board’s work load 
by some 400 cases a year. Although additional Members 
are obviously necessary immediately, I do not believe it 
advisable to appoint more than three permanent Mem- 
bers to the Board at this time. The matter could best be 
reconsidered when the yearly increases of tax appeals has 
stabilized and when it is known how much additional 
work and travelling the Board’s new responsibilities 
under the Unemployment Insurance Act will entail. 


There is, however, a way which would permit the 
Board with 10 permanent Members to operate effectively 
in both the tax and Unemployment Insurance fields 
without unduly increasing the number of permanent 
Members of the Board. The appointment ona temporary 
basis of supernumerary Judges would allow the 10-man 
Board to dispose of its backlog of tax appeal cases; permit 
it to evaluate accurately and deal with its Unemployment 
Insurance commitments and give it the necessary flexibili- 
ty to cope with fluctuations in its overall work load. A 
formal request to that effect has been made to the 
Department of Justice. 


In November of 1979, the Assistant Chairman and | 
met in a study group with a committee of lawyers 
appointed by the Canadian Bar Association whose 
members were Mr. Leslie Little of Vancouver, Mr. Jean 
Potvin of Montreal and Mr. Arthur Scace of Toronto. 
The representatives of the Department of Justice who 
attended the study group were Mr. Wilfrid Lefebvre, 
Director, Tax Litigation Section, Mr. T. E. Jackson, 
Q.C., of Vancouver, Mr. Roger Roy of Montrealand Mr. 
Richard Thomas of Toronto. 


The composition of the study group permitted the 
Board to engage ina most enlightening, useful and frank 
discussion of problems related to the handling of tax 
appeals in the various regions of the country. The first 
meeting proved to be successful and several suggestions 
made during the meeting have in fact been put into effect 
and the suggested corrective measures that cou/d be taken 
by the Board, have been implemented. 


Among some of the topics discussed were, of course, 
the large annual increases in the number of appeals filed 
with the Board; the growing backlog of cases to be heard; 
the delays in rendering judgment after hearings; the 
growing complexity of the tax issues; the length of some 
hearings particularly in evaluation cases; the increasing 
number of adjournments, and the consequential loss of 
judicial time with its related costs. 

Although the annual increases in the number of 
appeals filed and the corresponding increase in the 
backlog is causing administrative problems which can be 
solved only by the measures suggested earlier, the annual 
increases in appeals filed are an indication that the Board 
is rendering a useful and necessary service in the field of 
income tax litigation. Although the taxpayers have the 
option of filing appeals either with the Federal Court 
Trial Division or with the Tax Review Board, by far the 
greater number of tax appeals are filed with the Tax 
Review Board. Notwithstanding the many operational 
shortcomings of the Board which we are trying to 
eliminate, it was indeed heartening to hear the represen- 
tatives of both the Canadian Bar and the Department 
express the view that the performance of the Tax Review 
Board is generally satisfactory. 

In the past year, in order to expedite the disposition of 
appeals, more judgments have been rendered from the 
Bench. The increasing complexity and the length of 
certain appeals however make it necessary to reserve 
certain judgments which, in turn, are often delayed by the 
Members’ heavy work load. The appointment of 
additional Members will have the general effect of 
disposing of appeals on a current basis and reducing the 
delay in rendering reserved judgments. In order to reduce 
the judicial time taken in adjudicating evaluation cases, 
some attempt was made ona voluntary basis to have the 
parties exchange their evaluation reports some fifteen 
days prior to the hearing. It was felt at the meeting that 
though these reports were exchanged on occasion by 
consent, it would be advisable to change the Board’s rules 
of practice and procedure, making the exchange manda- 
tory as indeed it is in the Federal Court’s rules of 
procedure. The Board ina proposed revision of its rules of 
procedure has included the prior exchange of evaluation 
reports in the list of amendments to its rules which are to 
be submitted for approval and passed by Order in 
Council. 

The motions for adjournments were considered by the 
participants of the meeting as having a direct bearing on 
the Board’s backlog. Several suggestions were made with 
a view to reducing the number of adjournments granted. 
Of these suggestions only a few were capable of 
immediate implementation. 

The most obvious solution was of course for the Board 
to be less lenient in granting adjournments. Some steps 


have been taken in this respect and it is nowessential that 
all motions for adjournment be supported by valid 
reasons as to why the appeal cannot be proceeded with at 
~ the scheduled time. As simple as this may appear in 
theory, in practice, defining what is or is not a valid reason 
for an adjournment is indeed more complicated. Without 
imposing on any of its Members a hard and fast rule as to 
the granting of adjournments, the Board has in fact been 
forced to adopt from the Bench a much more severe 
attitude in granting adjournments without of course 
transgressing the principles of natural justice. It was also 
suggested at the meeting that in Court, Counsel for the 
Department of Justice take an identifiable position on 
motions for adjournments and give reasons for their 
stand. For the Respondent to state in Court that he does 
not oppose sucha motion without giving reasons, when in 
fact the apparent reason for not opposing being the 
Respondent’s assumption that the Board will grant the 
adjournment in any event is far from helpful. Whatever 
justification there may have been in the past, for that 
assumption such an attitude is no longer valid and it puts 
the Board in a position where it is impossible for it to 
refuse the adjournment... and all its adverse conse- 
quences. As I write this report, however, notable progress 
has indeed been made in dealing with this first aspect of 
the problem of adjournments and considerably less 
unwarranted motions for adjournments have been 
granted in the past few months. 

The primary cause for requests for adjournments was 
recognized by all who attended the meeting as originating 
in the manner the lists of hearings are made up. Without 
going into all the details, it was unanimously felt that the 
Board should contact the parties to an appeal long before 
the hearings are listed and sent out. The parties would be 
informed of the various sittings the Board has scheduled 
in a particular area and would be asked to-indicate at 
which of the scheduled sittings they desired to be heard 
and to fix a convenient date for the hearing. The lists 
would then be prepared on the basis of the commitments 
of the parties to proceed on pre-arranged dates. Contact 
with the parties in respect of withdrawals and consents to 
judgment which could intervene, would be maintained up 
to the hearing date. In such circumstances, the Board 
would attempt to fill the vacuum within the prescribed 
delays by drawing from a second list of appeals the 
purpose of which would be known by the parties who 
would be prepared to proceed on the date of and in 
replacement of the cancelled appeal. Under these cir- 
cumstances it is felt that requests for adjournments would 
be considerably reduced and the Board would be justified 
in not granting adjournments without having been given 
the most compelling reasons for doing so. 

This method of listing appeals for hearing would 
obviously place a much heavier burden on the Registrar 


and the Deputy Registrar. The Board for the past two 
years has attempted to proceed on the basis of pre-fixed 
trial dates. However, in the absence of a Registrar, the 
Deputy Registrar cannot possibly embark on the more 
elaborate and more controlled method of listing appeals 
for hearing which was recommended. 

I wish here to renew strongly the numerous requests | 
have made over the past four years for the appointment to 
the Board of a competent Registrar. I also give formal 
notice that the Board will not be able to continue to carry 
out effectively its responsibilities in the field of income tax 
adjudication and certainly will not be in a position to 
assume a new mandate with additional administrative 
responsibilities and problems if a Registrar is not 
appointed immediately. 

Another area which causes needless loss of the Board’s 
judicial time is its name: The Tax Review Board. Of the 
taxpayers who appear before the Board, 60% are repre- 
sented by Legal Counsel and 40% of the taxpayers are not 
represented or are represented by non-lawyers. On too 
many occasions the Board has had to grant adjournments 
because the taxpayers had no idea of what they had to 
meet in the presentation of their appeals. Once they are 
informed of the judicial nature of the proceedings, they 
either withdraw their appeal or seek an adjournment in 
order to retain Counsel. In both instances there is a 
needless loss of judicial time. 

A very important aspect of the Board’s role is its easy 
accessibility, its informality and its flexibility which must 
be retained if taxpayers are to have their day in Court and 
given a fair hearing. However, it is unfair to the taxpayer 
not to be aware beforehand of the essentially judicial 
nature of the Board’s decisions. 

Not only are the Board’s judicial functions not re- 
flected in its name, but the name itself does in many 
instances give rise to the concept that the Board is an ex- 
tension of the Department of National Revenue whose 
role is to review once again the taxpayer’s assessment with 
a view to a possible negotiated settlement. 

Related to, but more fundamental than the confusion 
that may arise in the public mind as to the purpose and 
functions of the Board which was also raised at the 
meeting, is the question of the propriety for the Tax 
Review Board of being administered by the Department 
of Justice when that department is a party to all tax 
appeals before the Board. It was suggested by the 
representatives of the Canadian Bar Association and 
indeed by those of the Department of Justice that it would 
be far more appropriate under the circumstances for the 
Board to be administered by the Commissioner for 
Federal Judicial Affairs, a suggestion with which all the 
Members of the Board agree. The Tax Review Board, as 
all other judicial bodies, must be and must be seen to be 
independent of all governmental or departmental 


policies, directives or influence and more particularly in 
respect of that Department which regularly appears as a 
party to a litigation to be adjudicated by the Board. 


The evolution that has taken place in the operations of 
the Board since 1971, the serious administrative problems 
raised by the constant increases in the tax work load; the 
additional mandate in Unemployment Insurance which is 
imminent, and the ever-present confusion that exists as to 
the status of the Board and its Members warrant an 
urgent in-depth review of the entire functions of the 
Board. 


The Board has taken all the steps that it possibly can to 
carry out its mandate efficiently and expeditiously, but as 
indicated above it can no longer meet its present work 
load without additional Members. 


Since the appointment of additional Members will 
necessitate the re-opening of the Tax Review Board Act 
and related statutes, it is without a doubt timely to include 
at the same time amendments relative to changes in the 
name and status of the Board, the status and salaries of its 
Members, and the transfer of the Board’s administration 
to the Commissioner for Federal Judicial Affairs as well 
as other administrative or procedural changes which are 
essential if the Board is to continue to operate as 
efficiently as expected. 


1 would be very remiss if I did not express here my deep 
and sincere appreciation for the understanding, co- 
operation and the collaboration of my colleagues during a 
particularly trying and frustrating period for the Board 
these past few years. Very few people indeed are aware of 
th nature of the duties and responsibilities of the Board 
Members and the pressures and stresses that accompany 
their work even in the best possible working conditions. A 
stabilized support staff and an effective mechanism for 
the orderly and proper processing of all legal documents 
filed with the Board are fundamental requirements at all 
times for Members to carry out effectively their mandate 
of hearing and adjudicating tax litigations. At a period 
when the volume of work increased substantially, when 
significant and urgent administrative and procedural 
changes in setting up the list of cases were required in 
order to enable the Board Members to carry out their 
adjudications expeditiously, the Board was without a 
Registrar and indeed for the last six months of 1979 the 
Board was without a Registrar and without a Deputy 
Registrar. 


Such a situation is unprecedented and is most unfair to 
the Board, its Members and its staff who are expected to 
continue to operate efficiently in the absence of the two 
key figures in the Board’s essential support staff. I wish to 
pay tribute here and to express my thanks to the former 
Deputy Registrar, retired, who in the absence of a 
competent Registrar had assumed the full responsibilities 
of Registrar for a period of three years without receiving 
remuneration commensurate with the duties he per- 
formed. The present Deputy Registrar who has only 
recently been permanently so appointed also deserves 
recognition for having assumed for several years the 
responsibilities and having performed the duties of 
Deputy Registrar which were well beyond the position he 
then held officially and on the basis of which he was paid. 
This admirable spirit of team work and co-operation was 
reflected in all the sections of the Board’s staff and lam 
indeed grateful for their understanding and their effective 
and continuous contribution in making the Board 
operate under very abnormal and most trying circum- 
stances. I can now say that it is my most fervent hope and 
indeed my realistic expectation that in the next few 
months the Board will be stabilized by the appointment of 
the long-awaited full complement of its normal adminis- 
trative personnel. 

l also wish to express my appreciation to the Canadian 
Bar Association and to the Officers of the Department of 
Justice for the keen and direct interest they have taken in 
the work of the Board particularly in 1979 and the 
co-operation they have shown in helping solve some of 
the Board’s operational difficulties. The Board also 
appreciates the meaningful contribution of the Canadian 
Tax Foundation and the Institute of Chartered Ac- 
countants in a common effort to make Canadian Tax 
Law and its related appeal procedures the most efficient 
in the world. 

The Members of the Board and I wish to extend to you, 
Sir, our thanks for the interest you have always shown in 
the Board’s performance of its mandate. However in so 
doing I respectfully urge you to consider very seriously 
indeed the urgent problems raised in this report which 
adversely affect the Board’s overall functions. The seri- 
ousness of the problems, which accompany the necessary 
services to the taxpayer, forces me to state formally my 
deep concern that the Board will not be able to meet its 
growing work load if remedial action is not taken 
immediately. 


APPENDIX 
Statistics — Tax Review Board — 1979 
Tax Appeals 
Number of Tax Appeals instituted in 1979 — 1,740 


Number of appeals heard and adjudicated: 


Allowed 152 
Allowed in part 79 
Dismissed 398 
TOTAL 629 


Number of appeals disposed of on consent: 


Allowed 179 
Allowed in part 260 
Dismissed lz 
TOTAL 451 


Number of appeals dismissed for 


want of prosecution 34 
Number of appeals withdrawn 164 
Total number of appeals disposed of 1,281 
Deficit for 1979 459 


There was a total of 62 cases (or 98 appeals) heard and awaiting judgment as of 
December 31, 1979. 


179 or 10.2% of total appeals received in 1979 were filed in the French language. 


APPLICATIONS FOR EXTENSION OF TIME — SECTION 167 


Number of applications instituted in 1979 542 


Objections 481 
Appeals 61 


Minister of National Revenue not opposing 417 
Applications dismissed 24 
Applications granted 60 


TOTAL 501 


Applications not yet dealt with 41 
APPLICATIONS FOR DETERMINATION OF QUESTION — SECTION 174 
Number of Applications instituted in 1979 5 


Disposed of 4 


ANTI-INFLATION APPEAL TRIBUNAL 


The Chairman and Assistant Chairman as well as the 
Members of the Tax Review Board were appointed as 
Members of the Anti-Inflation Appeal Tribunal by Order 
in Council, P.C. 1976-1265, dated May 27, 1976. 

Although the Members of the Anti-Inflation Appeal 
Tribunal were to hold office during pleasure for a term 
not exceeding 3 years, provisions of the Anti-Inflation 
Act and Regulations permitted the Tribunal to hear and 
dispose of appeals from references that were being 
processed or were pending before the Administrator 
appointed for that purpose under the Anti-Inflation 
Program after the statutory date of the Tribunal’s 
mandate. 


Fifteen Anti-Inflation appeals were instituted in 1979. 
The Tribunal heard and disposed of 11 appeals in that 
year and the appeals outstanding as at December 31, 1979 
numbered 7. It is expected that the 7 outstanding appeals 
will have been heard and disposed of by December, 1980 
at which time the Tribunal will have heard a total of 72 


Anti-Inflation appeals since the summer of 1976, 8 of 
which were heard in the French language. 


Owing to the increasing volume of tax appeals since 
1976, the great majority of Anti-Inflation appeals were 
assigned to Mr. Innis Christie, a supernumerary Member 
of the Anti-Inflation Appeal Tribunal. All but one appeal 
filed with the Tribunal dealt with the wage control aspect 
of the Anti-Inflation Act. One appeal only concerned 
price controls. 


Mr. Christie, a lawyer and professor of labour law at 
Dalhousie University and Chairman of the Labour 
Relations Board of Nova Scotia, was particularly well 
qualified in adjudicating wage litigations arising from the 
application of the Anti-Inflation Regulations. I wish to 
express again to Mr. Christie my grateful appreciation for 
his continuing co-operation in attending, at considerable 
inconvenience to him, Anti-Inflation hearings across the 
country, leaving the Members of the Tax Review Board 
free to attend to their heavy schedule of income tax appeal 
hearings. 


Ninth Annual Report 


of the 


Tax Review Board 


1919 


© Minister of Supply and Services Canada 1980 
Cat. No. J 33-1979 
ISBN 0-662-51083-6 


Tax Review Board 
Office of the Chairman 


Commission de révision de l’impat 
Bureau du presttent 


Ottawa, Ontario 
K1A OM1 


March 31, 1980 


The Honourable Jean Chrétien, P.C., B.A., LL.L., M.P., 
Minister of Justice and Attorney General 
of Canada, 
OTTAWA, Canada. 


Dear Mr. Minister: 


Pursuant to section 17 of the Tax Review Board Act, 19 Eliz. Il, 


chapter 11 I hereby report to you the activities of the Tax Review Board for the 
calendar year ended December 31, 1979. 


Yours respectfully, 


Lucien Cargin. 


TT | tly ttele rnd 


Cy elt 96 wR 


TAX REVIEW BOARD 
NINTH ANNUAL REPORT 


The Ninth Annual Report of the Tax Review Board is 
submitted in accordance with Section 17 of the Tax 
Review Board Act. 


The composition of the Board for 1979 was as follows: 


CHAIRMAN: 
Louis-Joseph Lucien Cardin, P.C., Q.C., B.A., LL.B. 


ASSISTANT CHAIRMAN: 
Francis Joseph Dubrule, Q.C., B.A. 


MEMBERS: 
Roland St-Onge, Q.C., B.A., B.Phil., LL.L. 
Delmer E. Taylor, B.A., C.A. 
Guy Tremblay, LL.L., C.G.A. 
Michael J. Bonner, B.A., LL.B. 
John B. Goetz, Q.C. 


In my report for 1978 I felt it necessary to review the 
Board’s operations for the period of 1972 to 1978, because 
of the significant increases in the number of appeals filed 
with the Board, as well as the increasing complexity and 
the duration of some of the appeals, my concern being the 
urgent necessity of finding means of arriving at a proper 
balance between the yearly increase in the work load and 
the disposition of appeals on a current basis. 

During the 1979 calendar year, the problem was even 
more acute, 2,396 legal actions were launched represent- 
ing an increase of 47% over 1978, of that number 1,740 
were tax appeals to be set down for hearing. 

The number of applications for extension of time filed 
pursuant to Section 167 of the Income Tax Act rose 
sharply from 373 to 542 in 1979. 

The various administrative changes that were in the 
Board’s power to make, which were described in the 1978 
report, were in fact implemented in 1979. The number of 
regular weekly sittings assigned to each Member was 
increased to an average of 15 sittings per year. Experience 
has shown that the most appropriate number of appeals 
to be listed for a regular sitting of one week’s duration is 
between twenty and twenty-five depending on the com- 
plexity of the appeals. Of the number of appeals called at 
a hearing an average of ten appeals are disposed of from 
the Bench or by reserving judgment. 


Leaving aside the figures relative to legal actions and 
referring only to tax appeals, the Board disposed of 1,281 
appeals in 1979, a 25% increase over 1978. Of that number 
629 appeals were disposed of following a formal hearing 
of varying duration. Although the number of appeals 
heard by the Members and disposed of in 1979 increased 
by 22% over the previous year, the Board has nevertheless 
incurred a deficit of 459 appeals relative to the 1,740 
appeals filed with the Board in 1979. This figure, however, 
must be added to the deficit which was carried forward 
from previous years with the result that the accumulated 
deficit at the end of 1979 is 2,412 appeals awaiting 
hearing. This backlog of appeals alone represents for the 
Board as presently constituted a work load of approx- 
imately two years. (See comparative table schedule “A”’) 

Geographically the heaviest work loads are concen- 
trated in the Cities of Toronto and Montreal, where 670 
and 595 appeals respectively await hearing. In 1979, the 
Board sat five and six weeks consecutively in both these 
cities in what has become knownas “marathon sittings” in 
an attempt to reduce the backlog. “Marathon sittings” 
though successful cannot solve the ever increasing num- 
ber of appeals being filed with the Board. Nor, of course, 
can the Board neglect to attend at numerous other cities 
where regular sittings are normally scheduled and where 
the increase in the volume of work is also being felt. 

The “marathon sittings” and the special sittings which, 
because of their longer duration are set down separately 
from the regular schedule of hearings, are insufficient to 
permit the Board to meet even its “current” work load and 
have no significant impact on the Board’s increasing 
backlog. Nor do I feel that it would be wise or indeed 
feasible to increase the sittings of the Members of the 
Board beyond 15-sitting weeks per year. 

The only effective solution to the Board’s rapidly 
increasing work load is to amend the existing legislation 
in order to increase the complement of Board Members 
from seven which was fixed by Section 3 of the Jax 
Review Board Act, Ch. 11 S.C. 1970-1971. The number of 
Members that would be required by the Board to dispose 
of its present work load cannot, however, be easily 
determined if the disposition of the backlog is also 
considered. 


The appointment of three additional permanent Mem- 
bers to the board would, in my opinion, be sufficient to 
dispose of ona current basis, the 2,000 appeals forecast to 
be filed with the Board each year. However, 10 Members 
would not be sufficient to enable the Board to dispose of 
the existing backlog as well. Furthermore, in 1979 the 
Board was informed that in some circles of Government it 
was strongly being suggested that the mandate of adjudi- 
cating appeals with reference to the insurability of 
earnings under Part IV of the Unemployment Insurance 
Act (as opposed to the Unemployment Insurance Benefits 
under Part 2 of the Act) which is presently exercised by 
Judges of the Federal Court Trial Division, be transferred 
to the Members of the Tax Review Board. A decision to 
that effect would further increase the Board’s work load 
by some 400 cases a year. Although additional Members 
are obviously necessary immediately, I do not believe it 
advisable to appoint more than three permanent Mem- 
bers to the Board at this time. The matter could best be 
reconsidered when the yearly increases of tax appeals has 
stabilized and when it is known how much additional 
work and travelling the Board’s new responsibilities 
under the Unemployment Insurance Act will entail. 


There is, however, a way which would permit the 
Board with 10 permanent Members to operate effectively 
in both the tax and Unemployment Insurance fields 
without unduly increasing the number of permanent 
Members of the Board. The appointment ona temporary 
basis of supernumerary Judges would allow the 10-man 
Board to dispose of its backlog of tax appeal cases; permit 
it to evaluate accurately and deal with its Unemployment 
Insurance commitments and give it the necessary flexibili- 
ty to cope with fluctuations in its overall work load. A 
formal request to that effect has been made to the 
Department of Justice. 


In November of 1979, the Assistant Chairman and I 
met in a study group with a committee of lawyers 
appointed by the Canadian Bar Association whose 
members were Mr. Leslie Little of Vancouver, Mr. Jean 
Potvin of Montreal and Mr. Arthur Scace of Toronto. 
The representatives of the Department of Justice who 
attended the study group were Mr. Wilfrid Lefebvre, 
Director, Tax Litigation Section, Mr. T. E. Jackson, 
Q.C., of Vancouver, Mr. Roger Roy of Montreal and Mr. 
Richard Thomas of Toronto. 


The composition of the study group permitted the 
Board to engage ina most enlightening, useful and frank 
discussion of problems related to the handling of tax 
appeals in the various regions of the country. The first 
meeting proved to be successful and several suggestions 
made during the meeting have in fact been put into effect 
and the suggested corrective measures that cou/d be taken 
by the Board, have been implemented. 


Among some of the topics discussed were, of course, 
the large annual increases in the number of appeals filed 
with the Board; the growing backlog of cases to be heard; 
the delays in rendering judgment after hearings; the 
growing complexity of the tax issues; the length of some 
hearings particularly in evaluation cases; the increasing 
number of adjournments, and the consequential loss of 
judicial time with its related costs. 

Although the annual increases in the number of 
appeals filed and the corresponding increase in the 
backlog is causing administrative problems which can be 
solved only by the measures suggested earlier, the annual 
increases in appeals filed are an indication that the Board 
is rendering a useful and necessary service in the field of 
income tax litigation. Although the taxpayers have the 
option of filing appeals either with the Federal Court 
Trial Division or with the Tax Review Board, by far the 
greater number of tax appeals are filed with the Tax 
Review Board. Notwithstanding the many operational 
shortcomings of the Board which we are trying to 
eliminate, it was indeed heartening to hear the represen- 
tatives of both the Canadian Bar and the Department 
express the view that the performance of the Tax Review 
Board is generally satisfactory. 

In the past year, in order to expedite the disposition of 
appeals, more judgments have been rendered from the 
Bench. The increasing complexity and the length of 
certain appeals however make it necessary to reserve 
certain judgments which, in turn, are often delayed by the 
Members’ heavy work load. The appointment of 
additional Members will have the general effect of 
disposing of appeals on a current basis and reducing the 
delay in rendering reserved judgments. In order to reduce 
the judicial time taken in adjudicating evaluation cases, 
some attempt was made ona voluntary basis to have the 
parties exchange their evaluation reports some fifteen 
days prior to the hearing. It was felt at the meeting that 
though these reports were exchanged on occasion by 
consent, it would be advisable to change the Board’s rules 
of practice and procedure, making the exchange manda- 
tory as indeed it is in the Federal Court’s rules of 
procedure. The Board ina proposed revision of its rules of 
procedure has included the prior exchange of evaluation 
reports in the list of amendments to its rules which are to 
be submitted for approval and passed by Order in 
Council. 

The motions for adjournments were considered by the 
participants of the meeting as having a direct bearing on 
the Board’s backlog. Several suggestions were made with 
a view to reducing the number of adjournments granted. 
Of these suggestions only a few were capable of 
immediate implementation. 

The most obvious solution was of course for the Board 
to be less lenient in granting adjournments. Some steps 


have been taken in this respect and it is nowessential that 
all motions for adjournment be supported by valid 
reasons as to why the appeal cannot be proceeded withat 
the scheduled time. As simple as this may appear in 
theory, in practice, defining what is or is not a valid reason 
for an adjournment is indeed more complicated. Without 
imposing on any of its Members a hard and fast rule as to 
the granting of adjournments, the Board has in fact been 
forced to adopt from the Bench a much more severe 
attitude in granting adjournments without of course 
transgressing the principles of natural justice. It was also 
suggested at the meeting that in Court, Counsel for the 
Department of Justice take an identifiable position on 
motions for adjournments and give reasons for their 
stand. For the Respondent to state in Court that he does 
not oppose sucha motion without giving reasons, when in 
fact the apparent reason for not opposing being the 
Respondent’s assumption that the Board will grant the 
adjournment in any event is far from helpful. Whatever 
justification there may have been in the past, for that 
assumption such an attitude is no longer valid and it puts 
the Board in a position where it is impossible for it to 
refuse the adjournment... and all its adverse conse- 
quences. As I write this report, however, notable progress 
has indeed been made in dealing with this first aspect of 
the problem of adjournments and considerably less 
unwarranted motions for adjournments have been 
granted in the past few months. 

The primary cause for requests for adjournments was 
recognized by all who attended the meeting as originating 
in the manner the lists of hearings are made up. Without 
going into all the details, it was unanimously felt that the 
Board should contact the parties to an appeal long before 
the hearings are listed and sent out. The parties would be 
informed of the various sittings the Board has scheduled 
in a particular area and would be asked to-indicate at 
which of the scheduled sittings they desired to be heard 
and to fix a convenient date for the hearing. The lists 
would then be prepared on the basis of the commitments 
of the parties to proceed on pre-arranged dates. Contact 
with the parties in respect of withdrawals and consents to 
judgment which could intervene, would be maintained up 
to the hearing date. In such circumstances, the Board 
would attempt to fill the vacuum within the prescribed 
delays by drawing from a second list of appeals the 
purpose of which would be known by the parties who 
would be prepared to proceed on the date of and in 
replacement of the cancelled appeal. Under these cir- 
cumstances it is felt that requests foradjournments would 
be considerably reduced and the Board would be justified 
in not granting adjournments without having been given 
the most compelling reasons for doing so. 

This method of listing appeals for hearing would 
obviously place a much heavier burden on the Registrar 


and the Deputy Registrar. The Board for the past two 
years has attempted to proceed on the basis of pre-fixed 
trial dates. However, in the absence of a Registrar, the 
Deputy Registrar cannot possibly embark on the more 
elaborate and more controlled method of listing appeals 
for hearing which was recommended. 

I wish here to renew strongly the numerous requests | 
have made over the past four years for the appointment to 
the Board of a competent Registrar. I also give formal 
notice that the Board will not be able to continue to carry 
out effectively its responsibilities in the field of income tax 
adjudication and certainly will not be in a position to 
assume a new mandate with additional administrative 
responsibilities and problems if a Registrar is not 
appointed immediately. 

Another area which causes needless loss of the Board’s 
judicial time is its name: The Tax Review Board. Of the 
taxpayers who appear before the Board, 60% are repre- 
sented by Legal Counsel and 40% of the taxpayers are not 
represented or are represented by non-lawyers. On too 
many occasions the Board has had to grant adjournments 
because the taxpayers had no idea of what they had to 
meet in the presentation of their appeals. Once they are 
informed of the judicial nature of the proceedings, they 
either withdraw their appeal or seek an adjournment iri 
order to retain Counsel. In both instances there is a 
needless loss of judicial time. 

A very important aspect of the Board’s role is its easy 
accessibility, its informality and its flexibility which must 
be retained if taxpayers are to have their day in Court and 
given a fair hearing. However, it is unfair to the taxpayer 
not to be aware beforehand of the essentially judicial 
nature of the Board’s decisions. 

Not only are the Board’s judicial functions not re- 
flected in its name, but the name itself does in many 
instances give rise to the concept that the Board is an ex- 
tension of the Department of National Revenue whose 
role is to review once again the taxpayer’s assessment with 
a view to a possible negotiated settlement. 

Related to, but more fundamental than the confusion 
that may arise in the public mind as to the purpose and 
functions of the Board which was also raised at the 
meeting, is the question of the propriety for the Tax 
Review Board of being administered by the Department 
of Justice when that department is a party to all tax 
appeals before the Board. It was suggested by the 
representatives of the Canadian Bar Association and 
indeed by those of the Department of Justice that it would 
be far more appropriate under the circumstances for the 
Board to be administered by the Commissioner for 
Federal Judicial Affairs, a suggestion with which all the 
Members of the Board agree. The Tax Review Board, as 
all other judicial bodies, must be and must be seen to be 
independent of all governmental or departmental 


policies, directives or influence and more particularly in 
respect of that Department which regularly appears as a 
party to a litigation to be adjudicated by the Board. 


The evolution that has taken place in the operations of 
the Board since 1971, the serious administrative problems 
raised by the constant increases in the tax work load; the 
additional mandate in Unemployment Insurance which is 
imminent, and the ever-present confusion that exists as to 
the status of the Board and its Members warrant an 
urgent in-depth review of the entire functions of the 
Board. 


The Board has taken all the steps that it possibly can to 
carry out its mandate efficiently and expeditiously, but as 
indicated above it can no longer meet its present work 
load without additional Members. 


Since the appointment of additional Members will 
necessitate the re-opening of the Tax Review Board Act 
and related statutes, it is without a doubt timely to include 
at the same time amendments relative to changes in the 
name and status of the Board, the status and salaries of its 
Members, and the transfer of the Board’s administration 
to the Commissioner for Federal Judicial Affairs as well 
as other administrative or procedural changes which are 
essential if the Board is to continue to operate as 
efficiently as expected. 


I would be very remiss if I did not express here my deep 
and sincere appreciation for the understanding, co- 
operationand the collaboration of my colleagues during a 
particularly trying and frustrating period for the Board 
these past few years. Very few people indeed are aware of 
th nature of the duties and responsibilities of the Board 
Members and the pressures and stresses that accompany 
their work even in the best possible working conditions. A 
stabilized support staff and an effective mechanism for 
the orderly and proper processing of all legal documents 
filed with the Board are fundamental requirements at all 
times for Members to carry out effectively their mandate 
of hearing and adjudicating tax litigations. At a period 
when the volume of work increased substantially, when 
significant and urgent administrative and procedural 
changes in setting up the list of cases were required in 
order to enable the Board Members to carry out their 
adjudications expeditiously, the Board was without a 
Registrar and indeed for the last six months of 1979 the 
Board was without a Registrar and without a Deputy 
Registrar. 


Such a situation is unprecedented and is most unfair to 
the Board, its Members and its staff who are expected to 
continue to operate efficiently in the absence of the two 
key figures in the Board’s essential support staff. I wish to 
pay tribute here and to express my thanks to the former 
Deputy Registrar, retired, who in the absence of a 
competent Registrar had assumed the full responsibilities 
of Registrar for a period of three years without receiving 
remuneration commensurate with the duties he per- 
formed. The present Deputy Registrar who has only 
recently been permanently so appointed also deserves 
recognition for having assumed for several years the 
responsibilities and having performed the duties of 
Deputy Registrar which were well beyond the position he 
then held officially and on the basis of which he was paid. 
This admirable spirit of team work and co-operation was 
reflected in all the sections of the Board’s staff and | am 
indeed grateful for their understanding and their effective 
and continuous contribution in making the Board 
operate under very abnormal and most trying circum- 
stances. I can now say that it is my most fervent hope and 
indeed my realistic expectation that in the next few 
months the Board will be stabilized by the appointment of 
the long-awaited full complement of its normal adminis- 
trative personnel. 

l also wish to express my appreciation to the Canadian 
Bar Association and to the Officers of the Department of 
Justice for the keen and direct interest they have taken in 
the work of the Board particularly in 1979 and the 
co-operation they have shown in helping solve some of 
the Board’s operational difficulties. The Board also 
appreciates the meaningful contribution of the Canadian 
Tax Foundation and the Institute of Chartered Ac- 
countants in a common effort to make Canadian Tax 
Law and its related appeal procedures the most efficient 
in the world. 

The Members of the Board and I wish to extend to you, 
Sir, our thanks for the interest you have always shown in 
the Board’s performance of its mandate. However in so 
doing I respectfully urge you to consider very seriously 
indeed the urgent problems raised in this report which 
adversely affect the Board’s overall functions. The seri- 
ousness of the problems, which accompany the necessary 
services to the taxpayer, forces me to state formally my 
deep concern that the Board will not be able to meet its 
growing work load if remedial action is not taken 
immediately. 


APPENDIX 
Statistics — Tax Review Board — 1979 
Tax Appeals 
Number of Tax Appeals instituted in 1979 — 1,740 


Number of appeals heard and adjudicated: 


Allowed 152 
Allowed in part 79 
Dismissed 398 
TOTAL 629 


Number of appeals disposed of on consent: 


Allowed 179 
Allowed in part 260 
Dismissed 12 
TOTAL 451 


Number of appeals dismissed for 


want of prosecution 37 
Number of appeals withdrawn 164 
Total number of appeals disposed of 1,281 
Deficit for 1979 459 


There was a total of 62 cases (or 98 appeals) heard and awaiting judgment as of 
December 31, 1979. 


179 or 10.2% of total appeals received in 1979 were filed in the French language. 


APPLICATIONS FOR EXTENSION OF TIME — SECTION 167 


Number of applications instituted in 1979 


Objections 481 
Appeals 61 


Minister of National Revenue not opposing 
Applications dismissed 
Applications granted 


TOTAL 


Applications not yet dealt with 


542 
417 
24 
60 

501 

41 


APPLICATIONS FOR DETERMINATION OF QUESTION — SECTION 174 


Number of Applications instituted in 1979 5 


Disposed of 4 


ANTI-INFLATION APPEAL TRIBUNAL 


The Chairman and Assistant Chairman as well as the 
Members of the Tax Review Board were appointed as 
Members of the Anti-Inflation Appeal Tribunal by Order 
in Council, P.C. 1976-1265, dated May 27, 1976. 

Although the Members of the Anti-Inflation Appeal 
Tribunal were to hold office during pleasure for a term 
not exceeding 3 years, provisions of the Anti-Inflation 
Act and Regulations permitted the Tribunal to hear and 
dispose of appeals from references that were being 
processed or were pending before the Administrator 
appointed for that purpose under the Anti-Inflation 
Program after the statutory date of the Tribunal’s 
mandate. 


Fifteen Anti-Inflation appeals were instituted in 1979. 
The Tribunal heard and disposed of 11 appeals in that 
year and the appeals outstanding as at December 31, 1979 
numbered 7. It is expected that the 7 outstanding appeals 
will have been heard and disposed of by December, 1980 
at which time the Tribunal will have heard a total of 72 


Anti-Inflation appeals since the summer of 1976, 8 of 
which were heard in the French language. 


Owing to the increasing volume of tax appeals since 
1976, the great majority of Anti-Inflation appeals were 
assigned to Mr. Innis Christie, a supernumerary Member 
of the Anti-Inflation Appeal Tribunal. All but one appeal 
filed with the Tribunal dealt with the wage control aspect 
of the Anti-Inflation Act. One appeal only concerned 
price controls. 


Mr. Christie, a lawyer and professor of labour law at 
Dalhousie University and Chairman of the Labour 
Relations Board of Nova Scotia, was particularly well 
qualified in adjudicating wage litigations arising from the 
application of the Anti-Inflation Regulations. I wish to 
express again to Mr. Christie my grateful appreciation for 
his continuing co-operation in attending, at considerable 
inconvenience to him, Anti-Inflation hearings across the 
country, leaving the Members of the Tax Review Board 
free to attend to their heavy schedule of income tax appeal 
hearings. 
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Cax Review Board 
Office of the Chairman 


Commission de révision de l’impat 
Bureau du président 


(Ottawa, Ontario 
K1A OM1 


March 31, 1981 


The Honourable Jean Chretien. P.C., B.A. LUL., M-P.. 
Minister of Justice and Attorney General 
of Canada, 
OTTAWA, Canada. 


Dear Mr. Minister: 


Pursuant to section 17 of the Tax Review Board Act, 19 Eliz. I, 
chapter 11, I hereby report to you the activities of the Tax Review Board for the 
calendar year ended December 31, 1980. 


Yours respectfully, 


Lucien Cardin. 
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TAX REVIEW BOARD 
TENTH ANNUAL REPORT 


The Tenth Annual Report of the Tax Review Board is 
submitted in accordance with Section 17 of the Tax 
Review Board Act. 


The composition of the Board for 1980 was as follows: 


CHAIRMAN: 
Louis, Joseph, Lucien Cardin, P.C., Q.C., B.A., LL.B. 


ASSISTANT CHAIRMAN: 
Francis Joseph Dubrule, Q.C., B.A. 


MEMBERS: 
Roland St-Onge, Q.C., B.A., B.Phil., LL.L. 
Delmer E. Taylor, B.A., C.A. 
Guy Tremblay, LL.L., C.G.A. 
Michael J. Bonner, B.A., LL.B. 
John B. Goetz, Q.C., B.A. 


The Board’s Annual Reports since 1972 have suc- 
cessively attempted to set out as clearly as possible the 
Tax Review Board’s mandate; the purpose of its creation; 
the nature of the Board’s work; the responsibilities of its 
Members; the factors underlying its evolution; the very 
significant increases in its work load and the consequent 
administrative problems. 


In the Board’s Annual Report for 1979, the greatest 
possible stress was placed on the necessity of an in-depth 
study of the status of the Board and that of its Members, 
prior to extending the Tax Review Board’s jurisdiction to 
include appeals on the coverage under Part IV of the 
Unemployment Insurance Act or any other additional 


jurisdiction presently contemplated by the Government 
for the Board. 

A formal expression of my very deep concern relative 
to the present capacity of the Board to meet adequately its 
present annual work load in the field of Income Tax alone 
was coupled with an urgent request for the appointment 
of additional Members to the Board and the necessary 
support staff. 

I need not, I am sure, comment on the serious 
consequences that would ensue if, as a result of additional 
jurisdiction, a considerably greater volume of work and 
additional travelling time were to be imposed on the 
Members of the Board at a time when they cannot now 
dispose of the current tax work load. The remedial 
actions suggested in the 1979 Annual Report are indeed 
still necessary and urgent and are still being requested. 

All the Income Tax appeals, irrespective of quantum or 
complexity, are filed indiscriminately by taxpayers with 
either the Federal Court (Trial Division) or with the Tax 
Review Board. Contrary to what had been anticipated 
when the Tax Review Board was created in December of 
1971, a far greater number of tax appeals have over the 
years been filed with the Tax Review Board rather than 
with the Federal Court (Trial Division). On the basis of 
the Federal Court’s own figures, 237 Income Tax appeals 
were filed directly with the Federal Court (Trial Division) 
in 1979, and 230 were filed in 1980 as compared to 1,740 
and 1,779 appeals filed with the Tax Review Board in 
1979 and 1980 respectively. 

In 1980 the statistics on the Board’s volume of work are 
as follows: 


Statistics — Tax Review Board — 1980 


Tax Appeals 
Number of Tax Appeals instituted in 1980 1779 


Number of appeals heard and adjudicated: 


Allowed 148 
Allowed in part 93 
Dismissed 548 
TOTAL 789 
Number of appeals disposed of on consent: 
Allowed 252 
Allowed in part ES5 
Dismissed 28 
TOTAL 435 
Number of appeals dismissed for 
want of prosecution 108 
Number of appeals withdrawn 133 
Total number of appeals disposed of 1465 
Deficit for 1980 314 


There was a total of 85 cases (or 126 appeals) heard and awaiting judgment as of December 
31, 1979. 


202 or 11.35% of total appeals received in 1979 were filed in the French language. 


Applications for Extension of Time 


Section 167 


Number of applications instituted in 1980 514 


Objections 446 
Appeals 68 


Minister of National Revenue not opposing 396 
Applications dismissed 42 
Applications granted 60 
TOTAL 498 


Applications not yet dealt with 16 


Applications for Determination of Question 
Section 174 


Number of Applications instituted in 1980 10 


Disposed of fi 


In prior reports, reference was made to the comparative 
increases in the work load from previous years. It was 
thought that the changing picture of the Board’s work 
load could best be appreciated if load figures for each of 
the last few years were stated as a percentage of the load 
for the first full calendar year of the Board’s operation in 
1972, with 1972 being stated as 100 in all respects. 


Applications Applications 
Year Appeals Ss. 10a s. 174 
1972 100% 100% 0 (none) 
1977 134% 1,332% 100% 
1978 135% 1,700% 8% 
1979 177% 1,935% 62% 
1980 183% 1,835% 62% 


The actual numbers for 1972 were as follows: 981 appeals, 
29 applications pursuant to Section 167 and no applica- 
tions pursuant to Section 174. In 1977 there were 8 
applications pursuant to Section 174. 


It is to be noted that there was a marked increase in the 
number of appeals in 1979 over the number in the 
previous year. The reason for the increase is not known. 
The number of appeals in 1980 is slightly over the 1979 
year. Whether or not this increase will be maintained 
cannot be ascertained but, based on the history of the 
Board, it would appear that there will be at least a slight 
increase yearly. 


In 1980, as the statistics show, the Board Members 
heard and disposed of 789 appeals as compared to 629 
appeals heard and disposed of by the Members in 1979. 
Notwithstanding the increase of 25.41% in the number of 
appeals heard and disposed of over the previous year, it 
will be seen that the Board nevertheless sustained a 
further deficit of 314 appeals in 1980. Adding that figure 
to the overall deficit accumulated in prior years, the 
Board shows a total deficit of 2,726 appeals as at 
December 31, 1980. 


These figures illustrate better than words the Board’s 
serious operational problems and the urgent need for 
additional Members and support staff if the Board is to 
meet its current commitments in the field of Income Tax 
appeals alone. 


For the first time, the Annual Report this year provides 
some statistics on which the Board’s performance relative 
to the final disposition of Income Tax appeals can be 
roughly measured. 


The decisions of the Tax Review Board are subject to 
appeal to the Federal Court (Trial Division). Appeals 


from the decision of that Court are heard by the Federal 
Court (Appeal Division) and a further and final appeal 
may with leave be taken to the Supreme Court of Canada. 
Over the years, several appeals first heard by the Tax 
Review Board were in fact finally disposed of by the 
Supreme Court. It is exceedingly difficult, if not impos- 
sible at least for the present, to arrive at meaningful 
statistics as to whether the Board’s decisions were con- 
firmed or reversed in each of the appeal stages before the 
higher Courts. Attempts are now being made to devise a 
method of computing statistics on the disposition of 
Board decisions in all subsequent appeals to the higher 
Courts. 


As to the number of appeals of the Federal Court (Trial 
Division) from the Tax Review Board, the Board only 
commenced keeping statistics in the 1979 year. The 
statistics were taken from the Information Bulletin 
entitled “Disposition of Appeals” issued by the Depart- 
ment of National Revenue, Taxation. Those statistics, 
besides advising what cases had been appealed to the 
Federal Court, also advised of the disposition of those 
appeals including Consents to Judgment on appeal, as 
well as appeals which were discontinued by either the 
taxpayer or the Minister of National Revenue. Since 
statistics relating to appeals to the Federal Court only 
started during the 1979 year, the Board does not have 
exact complete statistics in this respect. In addition, since 
the source of the information for these statistics was the 
Department of National Revenue’s Information Bulletin, 
and its publication was discontinued at the end of 
September 1980, it is presently impossible to complete the 
figures for Consents to Judgment and Discontinuances. It 
should be borne in mind that decisions of the Federal 
Court in 1979 and 1980 on appeals from the Tax Review 
Board will seldom be from decisions rendered by the 
Board in the same year. The chances are that the decision 
will relate to a Board decision, given one, two or even 
three years earlier. 


It should also be noted that, since the taxpayer and the 
Minister have 120 days to appeal to the Federal Court, it 
is quite likely that some of the decisions on appeals given 
in 1979 and 1980 respectively relate to Tax Review Board 
decisions of 1978 and 1979. 


The above explanations as to the technical difficulties 
in obtaining complete information and accurate statistics 
in this matter are a caution to the reader to look at the 
following figures as being a rough estimate only. However 
notwithstanding the reservation with which the figures 
must be viewed, they are nevertheless useful in providing 
some basis on which the value of the Board’s work in the 
field of tax litigation can be judged. 


According to statistics of the Federal Court (Trial 
Division), 79 Board decisions were appealed from in 1979 
and 71 decisions were appealed from to that Court in 
1980, a total of 150 appeals in both those years. The 
Board’s own statistics show that 177 of its decisions were 
appealed to the Federal Court (Trial Division) in 1979 
and 1980, and it is the higher figure that is used for greater 
certainty in computing the following table: 


Tax Review Board 


Decisions 
1979 1980 
Appealed to Federal Court: 
By taxpayer 63 59 
By Minister 23 32 
TOTAL 86 91 
Federal Court decisions re appeal to 
it from Board: 
Upheld Board 14 29 
Reversed Board 17 15 
By consent to judgment 
Upheld Board 0 4 
Reversed Board 5 5 
Allowed in part 16 10 
Discontinuances 
By taxpayer 10 19 
By Minister Z 7 


In 1979, the Members of the Board rendered 629 
decisions and in 1980 they rendered 789 decisions. 
Although the decisions appealed from to the Federal 
Court.in 1979 and 1980 may not have been those rendered 
by the Members of the Board in those specific years, a 
rough percentage of Board decisions appealed from to the 
Federal Court on an annual basis, as well as some 
indication as to how they were ultimately disposed of by 
that Court can be reached. It must also be noted that since 
the appeals to the Federal Court (Trial Division) are by 
way of Procés de novo, evidence which was not adduced 
before the Board can be presented to that Court and this 
further compounds the difficulty of keeping precise 
Statistics as to the ultimate outcome of Board decisions. 


In 1979 and 1980, the Board rendered 1,418 decisions, 
177 of which were appealed to the Federal Court (Trial 
Division), or roughly 13.1%. Of the number of Board 
decisions appealed from, 24.2% were upheld by the 
Federal Court; 18% were reversed. Of Board decisions 
appealed from and disposed of by the Federal Court on 


Consents to Judgment, 16.9% upheld the Board’s deci- 
sions, either in whole or in part; 4.5% were reversed. The 
balance of Board’s decisions appealed from were discon- 
tinued before the Federal Court. These figures do in fact 
confirm what had been estimated by the Board to be the 
result of disposition by the Federal Court of Appeals 
from Tax Review Board decisions. 


It will be seen from the statistics that the Tax Review 
Board has played a useful role, both quantitatively and 
qualitatively, in disposing of an increasing number of tax 
appeals filed by taxpayers each year. It has relieved the 
Federal Court (Trial Division) of a very substantial 
number of tax appeals which would otherwise have been 
filed with that Court annually. The Board has succeeded 
in keeping to a minimum the number of its decisions that 
are appealed to the Federal Court and the decisions that 
were appealed have been upheld by the Federal Court toa 
respectable degree. 


Tax law is recognized as a most difficult and complex 
area of law and is a constant challenge to tax lawyers and 
accountants. The commendable results achieved by the 
Board in adjudicating tax litigations is attributable to the 
competence and sense of responsability and hard work of 
each Member of the Tax Review Board to whom I express 
here my deep appreciation. 


It may perhaps be useful to add here that Canadian Tax 
Law has greatly evolved since the Income War Tax Act 
and the Excess Profit Tax Act of half a century ago. 
Countless amendments and revisions of tax law have 
added, substituted or altered the statutory tax provisions 
of former years. Even the current Income Tax Act which 
introduced important tax concepts in 1972 is subject to 
constant review. 


The continual evolution of tax law is as inevitable as 
social and economic changes. Perfecting taxing statutes 
will always be a challenge and a necessary objective. We 
should not however expect that, somehow, fiscal policies 
in the future will finally result in the drafting of a simple 
and an easily applied Income Tax Act. 


Canadians are fortunate indeed to have a professional 
organization such as the Canadian Tax Foundation 
whose members, mostly lawyers and chartered account- 
ants, are keenly interested in the Government’s fiscal 
policies, as reflected in the Income Tax Act. The Cana- 
dian Bar Association and the Canadian Institute of 
Chartered Accountants both have within their respective 
organization special committees engaged in the study of 
various problem areas of the Income Tax Act. The 
Department of Justice, which represents the Department 
of National Revenue in tax litigations, is also the 
Department responsible for the drafting of new or 


amended provisions of the Income Tax Act. The Depart- 
ment of Justice has representatives at the Annual Cana- 
dian Tax Foundation conferences; it receives the 
numerous legal or accounting studies and reports on 
certain aspects of the Income Tax Act and is therefore 
made aware of any anomalies that may exist and its 
attention drawn to sections of the Act that need to be 
clarified or improved if they are to be applied as intended 
by Parliament. 


These exchanges between the Members of the Cana- 
dian Tax Foundation, the Canadian Bar Association and 
the Institute of Chartered Accountants with the repre- 
sentatives of the Department of Justice are contributing 
greatly in making of the /ncome Tax Act, though 
relatively new, sound and practical fiscal statutory law. 


However, as commendable as are the steps being taken 
to ensure that our taxing legislation is as clear, as fair and 
as complete as possible, they represent but one side of the 
coin. No matter how perfect our tax laws may become, 
there will always be tax litigations and that is the other 
side of the coin. 


Very serious thoughts should be given now to provi- 
ding the mechanism necessary to deal as effectively with 
tax litigations as the situation warrants. There are very 
few statutes which are as universally applicable, as 
personal and as sensitive as is the Income Tax Act. 
For that reason, it is a psychological necessity as wellasa 
fundamental right for all taxpayers to know that griev- 
ances with respect to their tax reassessments will be heard 
by an independent, impartial and purely judicial body. 
The very nature of tax litigations requires the expeditious 
adjudication of tax appeals which is most important to 
both the taxpayers and the Department of National 
Revenue. 


The statistics included in this and previous reports 
indicate clearly that the Tax Review Board cannot 


physically dispose of its annual volume of appeals as 
expeditiously as it must and corrective measures are 
necessary. 


Here again, an increase in the number of Members of 
the Board is only part of the solution. It will serve no 
purpose in disposing of a greater number of appeals per 
year if too high a percentage of the Board’s decisions is 
appealed to the Federal Court (Trial Division) thereby 
causing a duplication of work. Because of the larger 
number and greater complexity of tax appeals, not only 
are more Members of the Board urgently required but 
each of the additional Members must be competent, 
qualified, adaptable to the work and capable of accom- 
plishing his fair share of the Board’s work load, if the 
Board is to be expected to carry out its mandate 
effectively. 


Notwithstanding its low profile, the Tax Review Board 
has over the past years played a very useful role in the field 
of tax litigations. I believe that circumstances now 
affecting tax litigations are compelling the Board to 
engage in an even more intensive role in the future and, in 
my opinion, it cannot meet that additional challenge 
effectively as it is presently constituted, no matter how 
hard it may try to do so. 


I wish to express to all my Colleagues and to all the 
members of the Board’s staff my deep appreciation and 
my sincere thanks for their continual support, their 
cooperation and their constant efforts in making the 
Board operate as efficiently as possible under difficult 
circumstances. 


May I say, Sir, that I am very grateful to you for the 
personal interest you have shown in the Board’s work and 
in the problems it has experienced in the past. I know that 
you are convinced of the necessity for the Tax Review 
Board to carry out its mandate as effectively as possible 
and that you will give serious consideration to the 
contents of this report. 
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March 31, 1981 


The Honourable Jean Chrétien, P.C., B.A., LL.L., M.P., 
Minister of Justice and Attorney General 
of Canada, 
OTTAWA, Canada. 


Dear Mr. Minister: 


Pursuant to section 17 of the Tax Review Board Act, 19 Eliz. II, 
chapter 11, I hereby report to you the activities of the Tax Review Board for the 
calendar year ended December 31, 1980. 


Yours respectfully, 


Lucien Cardin. 
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TAX REVIEW BOARD 
TENTH ANNUAL REPORT 


The Tenth Annual Report of the Tax Review Board is 
submitted in accordance with Section 17 of the Tax 
Review Board Act. 


The composition of the Board for 1980 was as follows: 


CHAIRMAN: 
Louis, Joseph, Lucien Cardin, P.C., Q.C., B.A., LL.B. 


ASSISTANT CHAIRMAN: 
Francis Joseph Dubrule, Q.C., B.A. 


MEMBERS: 
Roland St-Onge, Q.C., B.A., B.Phil., LL.L. 
Delmer E. Taylor, B.A., C.A. 
Guy Tremblay, LL.L., C.G.A. 
Michael J. Bonner, B.A., LL.B. 
John B. Goetz, Q.C., B.A. 


The Board’s Annual Reports since 1972 have suc- 
cessively attempted to set out as clearly as possible the 
Tax Review Board’s mandate; the purpose of its creation; 
the nature of the Board’s work; the responsibilities of its 
Members; the factors underlying its evolution; the very 
significant increases in its work load and the consequent 
administrative problems. 


In the Board’s Annual Report for 1979, the greatest 
possible stress was placed on the necessity of an in-depth 
study of the status of the Board and that of its Members, 
prior to extending the Tax Review Board’s jurisdiction to 
include appeals on the coverage under Part IV of the 
Unemployment Insurance Act or any other additional 


jurisdiction presently contemplated by the Government 
for the Board. 

A formal expression of my very deep concern relative 
to the present capacity of the Board to meet adequately its 
present annual work load in the field of Income Tax alone 
was coupled with an urgent request for the appointment 
of additional Members to the Board and the necessary 
support staff. 

I need not, I am sure, comment on the serious 
consequences that would ensue if, as a result of additional 
jurisdiction, a considerably greater volume of work and 
additional travelling time were to be imposed on the 
Members of the Board at a time when they cannot now 
dispose of the current tax work load. The remedial 
actions suggested in the 1979 Annual Report are indeed 
still necessary and urgent and are still being requested. 

All the Income Tax appeals, irrespective of quantum or 
complexity, are filed indiscriminately by taxpayers with 
either the Federal Court (Trial Division) or with the Tax 
Review Board. Contrary to what had been anticipated 
when the Tax Review Board was created in December of 
1971, a far greater number of tax appeals have over the 
years been filed with the Tax Review Board rather than 
with the Federal Court (Trial Division). On the basis of 
the Federal Court’s own figures, 237 Income Tax appeals 
were filed directly with the Federal Court (Trial Division) 
in 1979, and 230 were filed in 1980 as compared to 1,740 
and 1,779 appeals filed with the Tax Review Board in 
1979 and 1980 respectively. 

In 1980 the statistics on the Board’s volume of work are 
as follows: 


Statistics — Tax Review Board — 1980 
Tax Appeals 


Number of Tax Appeals instituted in 1980 1779 


Number of appeals heard and adjudicated: 


Allowed 148 
Allowed in part 93 
Dismissed 548 
TOTAL 789 


Number of appeals disposed of on consent: 


Allowed Zo. 
Allowed in part aye 
Dismissed 28 


TOTAL 435 


Number of appeals dismissed for 
want of prosecution 108 


Number of appeals withdrawn 133 
Total number of appeals disposed of 1465 
Deficit for 1980 314 


There was a total of 85 cases (or 126 appeals) heard and awaiting judgment as of December 
3191979: 


202 or 11.35% of total appeals received in 1979 were filed in the French language. 


Applications for Extension of Time 


Section 167 


Number of applications instituted in 1980 514 


Objections 446 
Appeals 68 


Minister of National Revenue not opposing 396 
Applications dismissed 42 
Applications granted 60 
TOTAL 498 


Applications not yet dealt with 16 


Applications for Determination of Question 
Section 174 


Number of Applications instituted in 1980 10 


Disposed of i 


In prior reports, reference was made to the comparative 
increases in the work load from previous years. It was 
thought that the changing picture of the Board’s work 
load could best be appreciated if load figures for each of 
the last few years were stated as a percentage of the load 
for the first full calendar year of the Board’s operation in 
1972, with 1972 being stated as 100 in all respects. 


Applications Applications 
Year Appeals s. 167 s. 174 
1972 100% 100% 0 (none) 
1977 134% 1,332% 100% 
1978 135% 1,700% 8% 
1979 177% 1,935% 62% 
1980 183% 1,835% 62% 


The actual numbers for 1972 were as follows: 981 appeals, 
29 applications pursuant to Section 167 and no applica- 
tions pursuant to Section 174. In 1977 there were 8 
applications pursuant to Section 174. 


It is to be noted that there was a marked increase in the 
number of appeals in 1979 over the number in the 
previous year. The reason for the increase is not known. 
The number of appeals in 1980 is slightly over the 1979 
year. Whether or not this increase will be maintained 
cannot be ascertained but, based on the history of the 
Board, it would appear that there will be at least a slight 
increase yearly. 


In 1980, as the statistics show, the Board Members 
heard and disposed of 789 appeals as compared to 629 
appeals heard and disposed of by the Members in 1979. 
Notwithstanding the increase of 25.41% in the number of 
appeals heard and disposed of over the previous year, it 
will be seen that the Board nevertheless sustained a 
further deficit of 314 appeals in 1980. Adding that figure 
to the overall deficit accumulated in prior years, the 
Board shows a total deficit of 2,726 appeals as at 
December 31, 1980. 


These figures illustrate better than words the Board’s 
serious operational problems and the urgent need for 
additional Members and support staff if the Board is to 
meet its current commitments in the field of Income Tax 
appeals alone. 


For the first time, the Annual Report this year provides 
some statistics on which the Board’s performance relative 
to the final disposition of Income Tax appeals can be 
roughly measured. 


The decisions of the Tax Review Board are subject to 
appeal to the Federal Court (Trial Division). Appeals 


from the decision of that Court are heard by the Federal 
Court (Appeal Division) and a further and final appeal 
may with leave be taken to the Supreme Court of Canada. 
Over the years, several appeals first heard by the Tax 
Review Board were in fact finally disposed of by the 
Supreme Court. It is exceedingly difficult, if not impos- 
sible at least for the present, to arrive at meaningful 
Statistics as to whether the Board’s decisions were con- 
firmed or reversed in each of the appeal stages before the 
higher Courts. Attempts are now being made to devise a 
method of computing statistics on the disposition of 
Board decisions in all subsequent appeals to the higher 
Courts. 


As to the number of appeals of the Federal Court (Trial 
Division) from the Tax Review Board, the Board only 
commenced keeping statistics in the 1979 year. The 
statistics were taken from the Information Bulletin 
entitled “Disposition of Appeals” issued by the Depart- 
ment of National Revenue, Taxation. Those statistics, 
besides advising what cases had been appealed to the 
Federal Court, also advised of the disposition of those 
appeals including Consents to Judgment on appeal, as 
well as appeals which were discontinued by either the 
taxpayer or the Minister of National Revenue. Since 
statistics relating to appeals to the Federal Court only 
started during the 1979 year, the Board does not have 
exact complete statistics in this respect. In addition, since 
the source of the information for these statistics was the 
Department of National Revenue’s Information Bulletin, 
and its publication was discontinued at the end of 
September 1980, it is presently impossible to complete the 
figures for Consents to Judgment and Discontinuances. It 
should be borne in mind that decisions of the Federal 
Court in 1979 and 1980 on appeals from the Tax Review 
Board will seldom be from decisions rendered by the 
Board in the same year. The chances are that the decision 
will relate to a Board decision, given one, two or even 
three years earlier. 


It should also be noted that, since the taxpayer and the 
Minister have 120 days to appeal to the Federal Court, it 
is quite likely that some of the decisions on appeals given 
in 1979 and 1980 respectively relate to Tax Review Board 
decisions of 1978 and 1979. 


The above explanations as to the technical difficulties 
in obtaining complete information and accurate statistics 
in this matter are a caution to the reader to look at the 
following figures as being a rough estimate only. However 
notwithstanding the reservation with which the figures 
must be viewed, they are nevertheless useful in providing 
some basis on which the value of the Board’s work in the 
field of tax litigation can be judged. 


According to statistics of the Federal Court (Trial 
Division), 79 Board decisions were appealed from in 1979 
and 71 decisions were appealed from to that Court in 
1980, a total of 150 appeals in both those years. The 
Board’s own statistics show that 177 of its decisions were 
appealed to the Federal Court (Trial Division) in 1979 
and 1980, and it is the higher figure that is used for greater 
certainty in computing the following table: 


Tax Review Board 


Decisions 
1979 1980 

Appealed to Federal Court: 

By taxpayer 63 59 

By Minister 23 32 

TOTAL 86 91 

Federal Court decisions re appeal to 
it from Board: 

Upheld Board 14 29 

Reversed Board 17 15 
By consent to judgment 

Upheld Board 0 A 

Reversed Board 5 3 

Allowed in part 16 10 
Discontinuances 

By taxpayer 10 19 

By Minister 2 () 


In 1979, the Members of the Board rendered 629 
decisions and in 1980 they rendered 789 decisions. 
Although the decisions appealed from to the Federal 
Court.in 1979 and 1980 may not have been those rendered 
by the Members of the Board in those specific years, a 
rough percentage of Board decisions appealed from to the 
Federal Court on an annual basis, as well as some 
indication as to how they were ultimately disposed of by 
that Court can be reached. It must also be noted that since 
the appeals to the Federal Court (Trial Division) are by 
way of Procés de novo, evidence which was not adduced 
before the Board can be presented to that Court and this 
further compounds the difficulty of keeping precise 
Statistics as to the ultimate outcome of Board decisions. 


In 1979 and 1980, the Board rendered 1,418 decisions, 
177 of which were appealed to the Federal Court (Trial 
Division), or roughly 13.1%. Of the number of Board 
decisions appealed from, 24.2% were upheld by the 
Federal Court; 18% were reversed. Of Board decisions 
appealed from and disposed of by the Federal Court on 


Consents to Judgment, 16.9% upheld the Board’s deci- 
sions, either in whole or in part; 4.5% were reversed. The 
balance of Board’s decisions appealed from were discon- 
tinued before the Federal Court. These figures do in fact 
confirm what had been estimated by the Board to be the 
result of disposition by the Federal Court of Appeals 
from Tax Review Board decisions. 


It will be seen from the statistics that the Tax Review 
Board has played a useful role, both quantitatively and 
qualitatively, in disposing of an increasing number of tax 
appeals filed by taxpayers each year. It has relieved the 
Federal Court (Trial Division) of a very substantial 
number of tax appeals which would otherwise have been 
filed with that Court annually. The Board has succeeded 
in keeping to a minimum the number of its decisions that 
are appealed to the Federal Court and the decisions that 
were appealed have been upheld by the Federal Court toa 
respectable degree. 


Tax law is recognized as a most difficult and complex 
area of law and is a constant challenge to tax lawyers and 
accountants. The commendable results achieved by the 
Board in adjudicating tax litigations is attributable to the 
competence and sense of responsability and hard work of 
each Member of the Tax Review Board to whom | express 
here my deep appreciation. 


It may perhaps be useful to add here that Canadian Tax 
Law has greatly evolved since the Income War Tax Act 
and the Excess Profit Tax Act of half a century ago. 
Countless amendments and revisions of tax law have 
added, substituted or altered the statutory tax provisions 
of former years. Even the current Income Tax Act which 
introduced important tax concepts in 1972 is subject to 
constant review. 


The continual evolution of tax law is as inevitable as 
social and economic changes. Perfecting taxing statutes 
will always be a challenge and a necessary objective. We 
should not however expect that, somehow, fiscal policies 
in the future will finally result in the drafting of a simple 
and an easily applied Income Tax Act. 


Canadians are fortunate indeed to have a professional 
organization such as the Canadian Tax Foundation 
whose members, mostly lawyers and chartered account- 
ants, are keenly interested in the Government’s fiscal 
policies, as reflected in the Income Tax Act. The Cana- 
dian Bar Association and the Canadian Institute of 
Chartered Accountants both have within their respective 
organization special committees engaged in the study of 
various problem areas of the Income Tax Act. The 
Department of Justice, which represents the Department 
of National Revenue in tax litigations, is also the 
Department responsible for the drafting of new or 


amended provisions of the Income Tax Act. The Depart- 
ment of Justice has representatives at the Annual Cana- 
dian Tax Foundation conferences; it receives the 
numerous legal or accounting studies and reports on 
certain aspects of the Income Tax Act and is therefore 
made aware of any anomalies that may exist and its 
attention drawn to sections of the Acs that need to be 
clarified or improved if they are to be applied as intended 
by Parliament. 


These exchanges between the Members of the Cana- 
dian Tax Foundation, the Canadian Bar Association and 
the Institute of Chartered Accountants with the repre- 
sentatives of the Department of Justice are contributing 
greatly in making of the Income Tax Act, though 
relatively new, sound and practical fiscal statutory law. 


However, as commendable as are the steps being taken 
to ensure that our taxing legislation is as clear, as fair and 
as complete as possible, they represent but one side of the 
coin. No matter how perfect our tax laws may become, 
there will always be tax litigations and that is the other 
side of the coin. 


Very serious thoughts should be given now to provi- 
ding the mechanism necessary to deal as effectively with 
tax litigations as the situation warrants. There are very 
few statutes which are as universally applicable, as 
personal and as sensitive as is the Income Tax Act. 
For that reason, it is a psychological necessity as well asa 
fundamental right for all taxpayers to know that griev- 
ances with respect to their tax reassessments will be heard 
by an independent, impartial and purely judicial body. 
The very nature of tax litigations requires the expeditious 
adjudication of tax appeals which is most important to 
both the taxpayers and the Department of National 
Revenue. 


The statistics included in this and previous reports 
indicate clearly that the Tax Review Board cannot 


physically dispose of its annual volume of appeals as 
expeditiously as it must and corrective measures are 
necessary. 


Here again, an increase in the number of Members of 
the Board is only part of the solution. It will serve no 
purpose in disposing of a greater number of appeals per 
year if too high a percentage of the Board’s decisions is 
appealed to the Federal Court (Trial Division) thereby 
causing a duplication of work. Because of the larger 
number and greater complexity of tax appeals, not only 
are more Members of the Board urgently required but 
each of the additional Members must be competent, 
qualified, adaptable to the work and capable of accom- 
plishing his fair share of the Board’s work load, if the 
Board is to be expected to carry out its mandate 
effectively. 


Notwithstanding its low profile, the Tax Review Board 
has over the past years played a very useful role in the field 
of tax litigations. I believe that circumstances now 
affecting tax litigations are compelling the Board to 
engage in an even more intensive role in the future and, in 
my opinion, it cannot meet that additional challenge 
effectively as it is presently constituted, no matter how 
hard it may try to do so. 


I wish to express to all my Colleagues and to all the 
members of the Board’s staff my deep appreciation and 
my sincere thanks for their continual support, their 
cooperation and their constant efforts in making the 
Board operate as efficiently as possible under difficult 
circumstances. 


May I say, Sir, that I am very grateful to you for the 
personal interest you have shown in the Board’s work and 
in the problems it has experienced in the past. I know that 
you are convinced of the necessity for the Tax Review 
Board to carry out its mandate as effectively as possible 
and that you will give serious consideration to the 
contents of this report. 
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TAX REVIEW BOARD 
ELEVENTH ANNUAL REPORT 


The Eleventh Annual Report of the Tax Review Board 
summarizing the Board’s activities for the 1981 calendar 
year is submitted in accordance with Section 17 of the Tax 
Review Board Act. 


The composition of the Board for 1981 was as follows: 


CHAIRMAN: 
Louis-Joseph Lucien Cardin, P.C., Q.C., B.A., LL.B. 


ASSISTANT CHAIRMAN: 
Francis Joseph Dubrule, Q.C., B.A. 


MEMBERS: 
Roland St-Onge, .O.C., B.A. B.Phil., LLL. 
Delmer E. Taylor, B.A., C.A. 
Guy Tremblay, LL.L., C.G.A. 
Michael J. Bonner, B.A., LL.B. 
John B. Goetz, Q.C., B.A. 


In preparing the 1981 Annual Report, I thought that 
perhaps the simplest method of showing the Board’s 
activities was to set out a series of schedules which could 
pretty well speak for themselves. These schedules are 
attached as appendices at the end of this report. The first 
schedule, which is marked Appendix “A”, reflects the 
statistics on the Board’s volume of work for 1981. 


The second schedule, Appendix “B” shows the statistics 
for the period 1977 to 1981 inclusive, and indicates quite 
clearly the marked increase in appeals filed over the five- 
year period. An increase can also be seen in the number of 
applications for extension of time (section 167 of the 
Income Tax Act) filed over the same period. The Minister 
of National Revenue has been opposing an increasing 
number of these applications, thereby requiring more time 
which a Member of the Board must devote to their hearing. 


For easy reference, and in order that one can more 
readily understand this area of the Board’s functions, I 
have defined applications under section 167 of the Act 
and also applications under section 174 of the Act. 


Section 167 Applications 


This is an application which may be made to the Tax 
Review Board for an order extending the time within 
which a notice of objection may be served or an appeal 
instituted and the Board may, if in its opinion the 
circumstances of the case are such that it would be just 
and equitable to do so, make an order extending the time 
for objecting or appealing and may impose such terms as 
it deems fit. 


Section 174 Applications 


Where the Minister of National Revenue is of the 
opinion that a question of law, fact or mixed law and fact 
arising out of one and the same transaction or occurrence 
or series of transactions or occurrences is common to 
assessments or proposed assessments in respect of two or 
more taxpayers, he may apply to the Tax Review Board 
for a determination of the question. If the Board is 
satisfied that the determination will affect assessments or 
proposed assessments in respect of two or more tax- 
payers, who have been served with a copy of the 
application and who are named in the determination to be 
made, it may determine the question in such a manner as 
it deems appropriate if no appeal from the assessment has 
been made, or if a taxpayer has appealed, it may join a 
party to any appeal and proceed to determine the 
question. The determination, when made, is final and 
conclusive. 


Appeals from the Board to the Federal Court of Canada 


As was mentioned in last year’s annual report, statistics 
as to the number of appeals to the Federal Court (Trial 
Division) from decisions of the Tax Review Board were 
only commenced in 1979. It was therefore only possible to 
show statistics for 1979, 1980 and 1981 in the schedule 
marked Appendix “B”. You will note that here too there is 
an increase in the number of appeals filed. Once again, I 
think I should point out that the decisions appealed from, 
to the Federal Court may not have been rendered by the 
Board in the specific years referred to. Likewise, the 


figures which indicate the manner in which the appeals 
heard by the Federal Court were disposed of in those 
specific years do not necessarily pertain to appeals which 
were filed with the Court in that same year. More often 
than not, the decisions will relate to appeals filed one, two 
or even three years earlier. 


Tax Review Board Sittings 


The Board sits in those cities in Canada which have a 
District Taxation Office and it sits according to the 
number of appeals on hand. The Board maintains its own 
courtrooms in Ottawa, Toronto, Montreal, London, 
Vancouver and Edmonton. The Edmonton court accom- 
modations were only just completed in the summer of 
1981. When the Board sits in other cities, however, it must 
depend upon the co-operation of the provincial and 
federal courts to obtain courtroom facilities. Appendix 
“C” shows the number of appeals awaiting hearing as at 
December 31, 1981. It also shows the number of times the 
Board sat in each of those cities in 1981. 


I thought perhaps, for the benefit of those who may not 
be familiar with court procedures and who may read this 
report, that I should at this time give a brief explanation 
of the meaning and purpose of special sittings, especially 
since it is referred to in the attached schedules. 


Special sittings, because of their longer duration, are 
set down separately from the regular sittings. Special 
sittings are necessary for the hearing of appeals of unusual 
complexity, and the average length of time involved to 
hear one appeal at sucha sitting is approximately two and 
one half days. This enables the Board to dispose of many 
more cases at the regular sittings rather than having these 


sittings disrupted by an extraordinarily long case with 
resulting inconvenience to other parties on that list who 
have spent valuable time preparing their cases. 


As is evidenced by Appendix “D”, entitled “Actions 
Filed with Tax Review Board”, total actions have 
increased by 122% in a ten-year period. Bearing this 
increase in mind, when one considers that the number of 
Members has remained the same since 1976, when for the 
first time the Board reached its full statutory complement 
of seven Members, I think that one can readily appreciate 
the heavy and ever-increasing workload cast upon the 
Members of the Board. 


I might also mention that consideration is being given 
to increasing the number of sittings, in order to alleviate 
the backlog of appeals awaiting hearing. This would of 
course further add to the burden on the Members, not 
only by the additional time which would have to be spent 
in hearing more appeals and in preparing and rendering 
their decisions, but it would also necessitate more of their 
time being taken up in travel status. 


I think it is only fitting that I should take this 
opportunity to thank my Colleagues for bearing with me 
in attempting to keep abreast of the vast flow of appeals, 
and also the continued efforts and co-operation of all the 
members of the Board’s staff. 


At the same time, I must once again extend my sincere 
gratitude to the Minister of Justice and the officers of his 
department, the Canadian Bar Association, the Institute 
of Chartered Accountants and the Canadian Tax Foun- 
dation, whose support and co-operation has always been 
unstintingly given. Their very valuable contribution has 
aided the Board immensely in the carrying out of its 
mandate. 


APPENDIX “A” 


Statistics — Tax Review Board — 1981 


Tax Appeals 


Number of Tax Appeals instituted in 1981 1,724 


Number of appeals heard and adjudicated: 


Allowed (whole or in part) 259 
Dismissed 474 
TOTAL ipse 
Number of appeals disposed of on consent: 405 


Number of appeals dismissed 


(withdrawn or quashed) 349 
Total number of appeals disposed of 1,487 
Deficit for 1981 237 


There was a total of 53 cases (or 86 appeals) heard and awaiting judgment as of December 
SIu9s1. 


263 or 15.3% of total appeals received in 1981 were filed in the French language. 


Applications for Extension of Time 


Section 167 


Number of applications instituted in 1981 


Objections 444 
Appeals 50>) 
TOTAL 509 


Applications for Determination of Question 


Section 174 


Number of Applications instituted in 1981 7 
Disposed of 10 


nth ene & wy — 
a6 


id im a) uae 


: we fad aia soe tin win, - 
io > Pr as 


7 ne spandil wh alin’ 
é ol ‘ore Jelly oe 

a ee Le , baste’ © sy PL ete Soi | tong 
ale tole ba) al 


al 


eS a nd ee ee 
7 opi ae regen nt 
7 frei) sot 2 tee ts a 
; ee Pd de 4 


uf Sai af a 6 44u - tab eee 9 


ia} reves § 
Ticteat 7 


EP. TURF 


“cep hd Te 4h Te Ant 
bn havnt 


= 


APPENDIX “B” 


— Tax Review Board Statistics as of December 31 — 


1977 1978 1979 1980 198] 

Total Inventory 1,675 1,897 2,412 2,666 2,814 
Appeals Filed Sh 1,329 1,740 1,779 1,724 
Regular Sittings 69 63 76 76 73 
Special Sittings (more than one day) tS 19 25 21 19 
Appeals Disposed of 1,036 1,024 1,281 1,465 1,487 
Heard 485 515 629 789 133 
Allowed (whole or in part) 193 203 231 24] 259 
Dismissed 292 312 398 548 474 
Reserved 92 98 85 86 
Consent Judgments 334 297 439 407 405 
Dismissed (withdrawn or quashed) 217 212 213 269 349 
Applications (s. 167) Filed 373 476 542 514 509 
Applications (s. 167) Disposed of 307 407 501 498 45] 
Applications (s. 174) Filed 8 7 5 10 7 
Applications (s. 174) Disposed of 6 7 4 7 10 
Appeals to Federal Court (Trial Division) 86 91 140 
Upheld 14 29 24 
Reversed 17 15 iS 
Consent Judgments al 17 8 
Discontinued 12 26 l 
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APPENDIX “C” 


— Tax Review Board Sittings 1981 — 


Inventory Regular Special 

City Deer sts 198i Sittings Sittings 
Belleville 18 | 

Calgary 111 4 

Charlottetown 8 I 

Edmonton is 2) 

Halifax 38 | l 
Kingston 12 l 

London 154 3) 2 
Montreal S72 13 l 
Ottawa 1A 3 if 
Penticton 40 | 

Quebec 126 3 

Regina 72 l 

Rouyn 4 ] 

Saint John, N.B. 22 2 

St. John’s, Nfld. 17 ] 

Saskatoon 92 l 

Sherbrooke M3 l l 
Sudbury 18 | 

Sydney 8 | 

Thunder Bay 10 l 

Toronto 743 Ls 6 
Vancouver 176 6 

Victoria 37 | 

Winnipeg Zip 3 l 
TOTAL 2,814 re 19 


APPENDIX “D” 


— Actions Filed with Tax Review Board — 
(1972 to 1981 inclusive) 


Applications Applications Total 
Years Appeals (s. 167) (s. 174) Actions 
1972 981 28 1,009 
1973 960 95 l 1,056 
1974 ov 131 20 1,222 
1975 833 190 10 1,033 
1976 1,245 Zo3 6 1,504 
1977 1347 373 8 1,698 
1978 1,329 476 7 1,812 
1979 1,740 542 5 2,287 
1980 1,779 514 10 2,303 
1981 1,724 509 7 2,240 
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TAX REVIEW BOARD 
TWELFTH ANNUAL REPORT 


The Twelfth Annual Report of the Tax Review Board 
summarizing the Board’s activities for the 1982 calendar 
year is submitted in accordance with Section 17 of the Tax 
Review Board Act. 


The composition of the Board during 1982 was as 
follows: 


CHAIRMAN: 
Louis-Joseph Lucien Cardin, P.C., Q.C., B.A., LL.B. 


ASSISTANT CHAIRMAN: 
Francis Joseph Dubrule, Q.C., B.A., LL.B. 


MEMBERS: 
Roland St-Onge, Q.C., B.A., B.Phil., LL.L. 
Delmer E. Taylor, B.A., C.A. 
Guy Tremblay, LL.L., C.G.A. 
Michael J. Bonner, B.A., LL.B. 
Joon Bh. <s0et7, CRAB LLB, 


Appointment of the Registrar 


In September 1982, Mr. Eric M. Germain was ap- 
pointed Registrar of the Tax Review Board. Mr. Germain 
is a graduate in civil law from the University of Ottawa. 
He has in the past served as Executive Assistant to the 
Chairman of the Public Service Commission, Assistant 
Director of the Co-ordination and Control Division in 
the Official Languages Program, Assistant Director of 
the Staffing Authorities Centre, Audit and Investigation 
Officer and Assistant Secretary of the Public Service 
Commission. Mr. Germain’s extensive management ex- 
perience is indeed an asset to the Board. 


Introduction 


The Tax Review Board was established under the 
provisions of the Tax Review Board Act(R.S.C. 1970-71- 
72, c.11). It replaced the Tax Appeal Board which, when it 
existed, was administered by the Minister of National 
Revenue, and was constituted under the provisions of 
Division I of the Income Tax Act. The Board has a 
mandate from Parliament to hear and dispose of appeals 


instituted by taxpayers on matters arising under the 
Income Tax Act, the Canada Pension Plan, the Estate 
Tax Act, and any other Act of Parliament of Canada 
wherein provision is made for an appeal to this Board. 


The Chairman of the Board is the chief executive 
officer. He supervises the apportionment of the work 
among the Members and assigns them individually to 
preside at hearings of the Board. The Tax Review Board 
Act requires that the headquarters of the Tax Review 
Board be located in the National Capital Region. How- 
ever, as the Board is an itinerant court, hearings are also 
held in all other major centres throughout Canada. In 
1982 the Board sat in 27 different cities. The Board has its 
own court room accommodations in Ottawa, Montreal, 
Toronto, London, Edmonton and Vancouver, and addi- 
tional court room facilities will soon be completed in 
Quebec City and Winnipeg. For other hearing locations it 
is dependent on the co-operation of the provinces to 
provide, where possible, such facilities in their respective 
court houses; otherwise the Board must make arrange- 
ments on an “ad hoc” basis. 


In establishing the Board, it was Parliament’s intention 
to create an independent tribunal: more flexible than a 
civil or criminal court; where there would be no court 
costs involved; more accessible to the ordinary taxpayer; 
where the strict application of the law of evidence would 
not be mandatory; and where the procedure would be 
informal so that the unrepresented taxpayer could appear 
before it, while at the same time being assured of receiving 
a fair and equitable hearing. 


The experience of the Board in the past 12 years of 
operation has proven the unquestionable merit of Par- 
liament’s intention. The easy accessibility, the flexibility, 
the impartiality and the independence of the Board from 
any government department or agency has meant a 
greater degree of assurance and confidence for taxpayers 
that they will be treated fairly and will be heard in an 
expeditious and effective manner. Moreover, in accord- 
ance with the Official Languages Act, the taxpayers are 
guaranteed the right to present their case in either of the 


official languages, and to receive the Board’s decision in 
both official languages. 


Taxpayers appearing before the Board may present 
their own cases or be represented by agents, chartered 
accountants or legal counsel. The broad spectrum of 
appeals lodged with the Board encompasses the most 
elementary tax principles as well as the most difficult and 
complex concepts of tax law usually associated with large 
corporate incomes. Appeals to the Board cover all aspects 
of economic activities and all spheres of social life. 


While taxpayers have the option of appealing their 
income tax assessments or reassessments to either the Tax 
Review Board or the Trial Division of the Federal Court 
of Canada, the informality of the procedures of the Board 
is undoubtedly the reason behind more and more tax- 
payers choosing to appear before this tribunal. 


The decisions rendered by the Tax Review Board can 
be further appealed to the Federal Court (Trial Division) 
by the taxpayer or the Minister of National Revenue. In 
recent years, however, the number of the Board’s de- 
cisions appealed to the Federal Court has decreased. In 
this respect, the Board’s statistics for 1982 show a 43% 
reduction from the previous year, as indicated below: 


Tax Review Board Decisions 


1981 1982 
Appealed to Federal Court: 
By taxpayer 100 58 
By Minister na eee 
Total 140 80 


The increasing number of appeals filed with the Board 
and the minimal number of the Board’s decisions ap- 
pealed to the Federal Court of Canada is no doubt 
indicative of the taxpayers’ readiness to appear before the 
Board and of their satisfaction realized with respect to the 
effectiveness of the Board’s performance. 


Statistical Data 


During the 1982 calendar year there were 2,265 appeals 
instituted with the Board. Of these, 956 were filed by 
solicitors, 647 by agents or chartered accountants and 662 
by individual taxpayers. There were also 751 applications 
for an extension of time for filing notices of objection or 
notices of appeal under Section 167 of the Income Tax 
Act, as well as 2 applications for determination of a 
question of law, fact, or mixed lawand fact under Section 
174 of the Income Tax Act. The statistical disposition of 
actions before the Board in 1982 is set out in Figure 1: 


FIGURE 1 


Statistics — Tax Review Board — 1982 


Tax Appeals 


Number of tax appeals instituted in 1982 2,265 


Number of appeals heard and adjudicated: 


Allowed (whole or in part) zy 
Dismissed 466 
TOTAL 683 
Number of appeals disposed of on consent 487 


Number of appeals dismissed 


(withdrawn or quashed) 388 
Total number of appeals disposed of 1,558 
Deficit for 1982 707 


There was a total of 123 appeals heard and awaiting judgment as of December 31, 
1982. 


418 or 18.5% of total appeals received in 1982 were filed in the French language. 


Applications for Extension of Time 


Section 167 


Number of applications instituted in 1982 


Objections 664 

Appeals 87 
TOTAL 751 
Number of applications disposed of a2 
Deficit for 1982 199 


Applications for Determination of Question 
Section 174 
Number of applications instituted in 1982 2 


Number of applications disposed of 
(including carry-over from 1981) 5 


The number of actions filed annually with the Tax increase in income tax appeals (Figure 2), applications 


Review Board has been steadily rising. The following filed under sections 167 and 174 of the Income Tax Act 
tables illustrate, for the period 1972 to 1982 inclusive, the (Figure 3), and their combined totals (Figure 4): 
FIGURE 2 


Income Tax Appeals filed with Tax Review Board 
(1972-1982 inclusive) 
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FIGURE 4 


Total Actions filed with Tax Review Board 
(1972-1982 inclusive) 
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Comparison between 1981-1982 


In 1982 there were filed, 2,265 income tax appeals and 
753 applications under sections 167 and 174 of the Income 
Tax Act, whereas in 1981 there were only 1,724 and 516 
respectively. This amounts to a total of 3,018 actions filed 
in 1982 as compared to 2,249 filed in 1981. This is the 
largest overall increase in any one year since the Board’s 
inception. This constant rise in income tax disputes is 
undoubtedly due to factors such as — the public’s 
increasing awareness of its rights of appeal; their greater 
confidence in and assurance of the Board’s independence 
and impartiality; the complexity of the Income Tax Actas 
well as growing economic and social changes. In spite of 
these unprecedented increases, the Board must deal with 
each and every action as expeditiously as possible. Under 
the circumstances, one can readily appreciate the Board’s 
serious dilemma in endeavouring to meet its responsi- 
bilities. The Board has only had its full statutory com- 
plement of seven Members since 1976, although the 
number of actions filed annually since 1971 has risen 
alarmingly by 199%. 


The Board has for a number of years been greatly 
concerned with the urgent necessity of finding the means 
to effect a proper balance between the substantial in- 
creases in the work load and the disposition of appeals on 
a current basis. The number of regular and special sittings 


of the Board throughout the country was therefore 
increased from 92 (1981) to 110 (1982). Regular sittings 
involve an average of 20 cases, over a period of five 
consecutive days. Special sittings, however, usually in- 
volve only one case, which, because of its inherent 
complexity, requires an average hearing time of two and 
one-half days. The separate scheduling of special sittings 
enables the Board to dispose of many more cases at the 
regular sittings, and to avoid the inconvenience to other 
parties of postponing and rescheduling cases. 


During the past year, the Board conducted a careful 
and thorough review of its internal policies regarding the 
number of sittings that the Board could realistically and 
adequately cope with. It was felt that the Members could 
no longer continue to carry the extra work-load and 
travel occasioned by additional sittings without even- 
tually causing adverse consequences. Two principal 
considerations were ensuring that the quality of the 
Board’s decisions be maintained, and assessing the impact 
that the growing number of reserved judgments would 
have on the already heavy work-load of the Members. 
Another important dimension related to the expanding 
complexities of the Income Tax Act. The decision was 
subsequently made to schedule 84 sittings yearly. 


In the Fall of 1982, the Tax Review Board enlisted the 
services of a senior official of the Bureau of Management 


Consulting, Department of Supply and Services, to 
undertake an in-depth study of the Board’s objectives, 
organization and practices. The objective was to improve 
the efficiency and effectiveness of its services to the public. 
The consultant concurred with the Board’s previous 
decision that 12 annual sittings were the maximum 
number that each Member could reasonably handle. The 
report also provided a number of recommendations, one 
of which was the inauguration of pre-trials. The pre-trial 
would allow a Member and both parties, with or without 
representation, to clarify and, if possible, to resolve some 
of the contested issues. The merit of this procedure has 
been demonstrated in other courts. It was also re- 
commended that sittings be arranged solely for appellants 
wishing to appear on their own behalf, since experience 
has shown that unrepresented appellants are accessible on 
short notice. It was suggested that taxpayers, e.g. large 
corporations, whose appeal originated at some other 
location, be given the option of coming to the National 
Capital Headquarters, at their own expense, to have their 
appeal heard. Since there is usually a Member available at 
the Tax Review Board in Ottawa, arrangements could be 
made on short notice for an early hearing. The (manage- 
ment) consultant’s report includes additional recommen- 
dations which are being considered for future implement- 
ation. 


The Board has taken all the steps that it possibly can to 
fulfill the obligations of its mandate in the manner that 
Parliament intended. However, as previously mentioned, 
the Board is concerned that it cannot dispose of the 
increasing influx of appeals as expeditiously as it might 
unless remedial measures are taken. It is hoped that the 
ongoing study by the Board of the internal mechanism of 
its appeal procedures, together with the consultant’s 


valuable contribution, will bring positive and beneficial 
results, thus further enhancing the Board’s efficiency and 
effectiveness. 


I strongly believe that the contents of this report clearly 
indicate the importance and justifiable urgency of the 
review of the Board’s mandate which is currently under 
way. I sincerely hope that the intended results of this 
review will soon be brought to fruition and that our new 
responsibilities will provide us with the necessary means 
to better dispense justice and equity to the Canadian 
public. 
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